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1. The Respondent’s own evidence shows that CASL is not minimally impairing 

1. CASL does not merely prohibit malicious or bulk spam; it targets unsolicited CEMs, a much 

broader category. The Respondent’s evidence focuses on problems caused by bulk and malicious 

messages, as David Fraser notes: “[I]n the [Respondent’s] expert reports … , ‘spam’ is most often 

used in the … colloquial senses (unwelcomed, unsolicited and mostly bulk e-mails) and not in a 

manner [that] aligns with commercial electronic messages that are sent in violation … of CASL”.1 

Indeed, the Task Force on Spam conceded, in a report on which the Respondent relies, “many 

countries consider [‘spam’] to be any bulk commercial email sent without … express consent”.2 

2. The Respondent quotes a study showing a 37% decrease in the monthly volume of spam 

originating in Canada after CASL came into force.3 But that study also shows that “[t]he monthly 

average volume for all email received by Cloudmark customers in Canada went down by 29% after 

CASL. This was split evenly between spam and legitimate email”.4 Rather than deter spam, the 

CEM provisions chill what the Respondent’s own evidence describes as “legitimate” 

communications. Whether this approach minimally impairs the freedom of expression, as the Court 

of Appeal held, is a question of public importance. 

2. CASL does not reflect an “international consensus” on best practices to combat spam 

3. The Respondent asserts that CASL “reflects an international consensus on the best practices to 

combat spam”.5 It does not.6 For example, CASL applies to any electronic message that “it would be 

reasonable to conclude has as its purpose, or one of its purposes, to encourage participation in a 

commercial activity”; CASL provides an open-ended list of categories of messages that fit this 

description, with much narrower exceptions than legislation in other jurisdictions. Australia’s Spam 

Act comes closest to CASL’s scope, but it sets out a closed list of purposes that make an electronic 

message a CEM, and also (like New Zealand’s legislation) takes a flexible approach to exceptions if 

                                                 
1  Statement of David T.S. Fraser (undated), ¶20, Exhibit “CC” to the Affidavit of Sonia Atwell, 

sworn November 9, 2020 (AR vol. IV, Tab 5CC, p. 24). 
2  “Stopping Spam: Creating a Stronger, Safer Internet”, Report of the Task Force on Spam (May 

2005), p. 59 (emphasis added) (Respondent’s Record [RR], Tab 2A, p. 82). 
3  Respondent’s Memorandum of Argument, ¶11. See also: FCA Reasons, ¶200. 
4  Cloudmark Security Threat Report, 2015 Q1, p. 7 (emphasis added) (RR, Tab 2G, p. 206). 
5  Respondent’s Memorandum of Argument, ¶5. 
6  See: Comparison Chart of Anti-Spam Laws [Comparison Chart], Exhibit “VV” to the 

Affidavit of Sonia Atwell, sworn November 9, 2020 (AR vol. IV, Tab 5VV, pp. 183-204). 
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consent can be “inferred”.7 Comparable rules in Singapore and the U.S. only apply to electronic 

messages of which the “primary purpose” (not any purpose as under CASL) is to achieve a 

commercial end.8 In New Zealand, the E.U., and the U.K., the rules apply even more narrowly.9 This 

is why, after CASL, the volume of all e-mail, not just spam, decreased; CASL’s breadth and 

penalties chill expression by obliging senders to “err on the side of caution”.10 

4. This goes to whether CASL’s CEM provisions “fall within a range of reasonable solutions to 

the problem confronted”.11 Comparison with other countries’ anti-spam regimes shows that there are 

“alternative, less drastic means of achieving the [government’s] objective in a real and substantial 

manner”.12 The Respondent’s own evidence concedes that these alternatives were effective.13 CASL 

could actually target only what the Respondent (inaccurately) suggests it already does — namely, 

“electronic messages whose purpose is to encourage participation in a commercial activity”14 — 

instead of any message “one of [the] purposes … [of which is] to encourage participation in a 

commercial activity”.15 An anti-spam law that prohibits sending a charity newsletter containing a 

single advertisement does not impair the freedom of expression “as little as reasonably necessary”.16 

5. Narrowly interpreting CASL’s “business-to-business” exemption, as the Court of Appeal did, 

extends the CEM provisions’ overreach. By upholding the CRTC’s conclusion that the exemption 

did not apply, the Court of Appeal did not merely engage in a “fact-driven, contextual analysis”, as 

the Respondent asserts;17 it also held that, as a matter of interpretation, one organization’s having 

                                                 
7  Spam Act 2003 (Cth), ss. 2(b), 6(1); Unsolicited Electronic Messages Act 2007, No. 7 (N.Z.), 

s. 4(1)(a)(ii)(A). See: Comparison Chart, supra note 7, pp. 1-3, 14 (AR vol IV, Tab 5VV, pp. 

183-185, 197). 
8  Spam Control Act, ch. 311A (Sing.), s. 3(1); The Controlling the Assault of Non-Solicited 

Pornography and Marketing Act of 2003, Pub. L. 108-187 (U.S.), s. 3(2)(A). See: Comparison 

Chart, supra note 7, pp. 1-4 (AR vol IV, Tab 5VV, pp. 183-186) 
9  See: Comparison Chart, supra note 6, pp. 1-2 (AR vol IV, Tab 5VV, pp. 183-184). 
10  See: Canada (Attorney General) v. JTI-Macdonald Corp., 2007 SCC 30, ¶78. 
11  R. v. Sharpe, 2001 SCC 2, ¶96, quoted in FCA Reasons, ¶182. 
12  Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37 [Hutterian Brethren], ¶55. 
13  Evidentiary Report of André Leduc, ¶77, 79, 84, 89 (RR, Tab 2E, pp. 143, 144, 145). 
14  Respondent’s Memorandum of Argument, ¶9 (emphasis added). See also: ibid., ¶35. 
15  CASL, s. 1(2). 
16  Hutterian Brethren (S.C.C., 2009), supra note 12, ¶47. See: Appellant’s Reply to Attorney 

General Response to CompuFinder Hypothetical Scenarios, pp. 13-14, Exhibit “WW” to the 

Affidavit of Sonia Atwell, sworn November 9, 2020 (AR, vol. IV, Tab 5WW, pp. 207-209). 
17  Respondent’s Memorandum of Argument, ¶46. 
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purchased services from another organization does not create a “relationship” between the 

organizations as the exemption requires.18 It also narrowed the “existing business relationship” 

exception so that it only permits an organization to send CEMs to the specific person who purchased 

a product (as opposed to the business on behalf of which they purchased it) and the “conspicuous 

publication” exception so that CEMs cannot be sent out to persons whose job titles suggest they 

want to receive them.19 These interpretations further propel CASL away from any “international 

consensus”. It also undermines the evidence given by the Respondent’s expert, Prof. Geist, to the 

parliamentary review of CASL that, in the committee’s words, “th[e] impression [that CASL defines 

CEMs too broadly] results from an overly restrictive interpretation of exceptions to the requirements 

of the Act”.20 By adopting such “restrictive interpretation[s]” , the Court of Appeal undermined 

Prof. Geist’s defence of CASL. The CEM provisions are not minimally impairing.  

3. The Court of Appeal’s federalism analysis is unsound unless Parliament has the power to 

regulate e-commerce generally 

6. The Respondent asserts that CASL’s “CEM provisions do not regulate the Internet, nor do they 

regulate online commerce as a whole”.21 This is a strawman. Of course the CEM provisions do not 

regulate the entire internet; they regulate an important category of communications on the internet.22 

They do not regulate the entirety of online commerce, only its communications component. 

7. Still, what makes the CEM provisions “concerned with trade as a whole”, according to the 

Court of Appeal, is “that e-commerce permeates Canada’s economy and is not confined to any 

specific industry or sector”.23 This is true, but only because of the internet. The Respondent 

acknowledges that the Court of Appeal upheld the CEM provisions because their “main thrust is to 

regulate the public’s ability to send unsolicited CEMs in order to guard against the threats that such 

messages can pose to Canada’s e-economy”, yet at the same time insists that “the Federal Court of 

                                                 
18  FCA Reasons, ¶237. See: Electronic Commerce Protection Regulations, S.O.R./2013-221, 

s. 3(a)(ii). 
19  FCA Reasons, ¶238, 254. See: CASL, s. 10(9)(a) and (b). 
20  Canada, House of Commons, Canada’s Anti-Spam Legislation: Clarifications Are in Order: 

Report of the Standing Committee on Industry, Science and Technology (December 2017), 

p. 24 (RR, Tab 2H, p. 258). 
21  Respondent’s Memorandum of Argument, ¶24. See also: ibid., ¶18 
22  See, e.g.: R. v. Marakah, 2017 SCC 59, ¶18. 
23  FCA Reasons, ¶118. 
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Appeal did not ground CASL’s constitutional validity in the borderless nature of Internet activity”.24 

These statements are contradictory; “Canada’s e-economy” only exists because of “the borderless 

nature of Internet activity”. If, as the Court of Appeal reasoned, this makes CEMs and online 

commerce “a specific aspect of many industries” such that it is properly the subject of federal 

regulation, then so is online consumer protection generally. Threats to participants in “Canada’s e-

economy” — e.g.., from online merchants that fail to disclose additional charges or fees that a 

customer must pay in order to obtain or use goods or services purchased online25 — can “easily 

emanate from, and visit their deleterious effects on, any place in the country”,26 just as unsolicited 

CEMs can. The Court of Appeal’s rationale for upholding the CEM provisions means that, by 

extending the reach of business practices once regulated provincially, the internet has extended the 

potential reach of federal law. Whether this is correct is an issue of public importance. 

4. Neither the Trademarks Act nor the Competition Act supports CASL’s constitutionality 

8. The Respondent points to the Trademarks Act and the Competition Act as examples of federal 

legislation that regulates “online commercial activities”.27 But these laws are not analogous to 

CASL’s CEM provisions. Each regulates an economic phenomenon that, because of Canada’s 

constitutional architecture, transcends provincial jurisdiction such that it can effectively be addressed 

federally or not at all. The confederation of Canada’s subnational economies28 makes it impossible to 

protect goodwill and brand identity (the Trademarks Act) or to maximize overall economic 

efficiency by avoiding anti-competitive distortions (the Competition Act) at the provincial level.29 

Parliament’s general trade and commerce power fills that “gap”.30 

9. The Trademarks Act and the Competition Act address features of the Canadian economy that 

emerge from the constitutional choice in 1867 to create space for trade and commerce across the 

Dominion. They regulate phenomena that cannot be addressed at the provincial level because those 

                                                 
24  Respondent’s Memorandum of Argument, ¶18, quoting FCA Reasons, ¶122. 
25  See, e.g.: Consumer Protection Act, 2002, S.O. 2002, c. 30, Sch. A, s. 38(1); General, O. Reg. 

17/05 s. 32(5). 
26  FCA Reasons, ¶126. 
27  See: Respondent’s Memorandum of Argument, ¶27. 
28  See: R. v. Comeau, 2018 SCC 15, ¶106; Constitution Act, 1867, 30 & 31 Vict., c. 3, s. 121. 
29  See: M. Lavoie, “Understanding Trade as a Whole in the Securities Reference” (2013), 46 

U.B.C. L. Rev. 157, at 169, 171, 173 (AR, vol. V, Tab 8, pp. 62, 64, 66). See also: General 

Motors of Canada Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, at 678-679. 
30  Kirkbi AG v. Ritvik Holdings Inc., 2005 SCC 65, ¶36. 
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phenomena only exist at the level of the Canadian economy. The CEM provisions cannot be so 

described. They are only “qualitatively different from what the provinces, acting alone or in concert, 

could achieve”31 because they impose a single regulatory standard across the entire economy. But 

provinces are entitled to take different approaches to protecting consumers from unwanted CEMs; to 

the extent that a single standard is desirable, a precedent not involving federal legislation is the 

model Uniform Electronic Commerce Act, which jurisdictions across the country have adapted and 

adopted in their own law.32 If Parliament can regulate irritants of online commerce because they 

cross provincial boundaries, then the scope of the general trade and commerce power does not 

depend on the constitutional structure of the Canadian economy (as with the Trademarks Act and the 

Competition Act) but rather on the ubiquity of technology that is indifferent to jurisdictional 

boundaries. The Court should grant leave to determine if this is so. 

10. The Respondent also relies on the Personal Information Protection and Electronic Documents 

Act (“PIPEDA”) as another example of federal regulation of online commerce. PIPEDA’s 

constitutionality has never been upheld, though it has been challenged,33 and was put into question 

after the Securities Act Reference.34 PIPEDA also ensures space for provincial regulation by 

permitting exemptions in provinces that are deemed to have “substantially similar” legislation.35 

CASL does not. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 18th day of January, 2021. 

 

 

      

Barry B. Sookman Daniel G.C. Glover 

Adam Goldenberg  Natalie V. Kolos 

                                                 
31  FCA Reasons, ¶124, quoting Reference re Securities Act, 2011 SCC 66, ¶121. 
32  Uniform Law Conference of Canada, “Uniform Electronic Commerce Act” (1999), online. 

See, e.g.: Electronic Transactions Act, S.B.C. 2001, c. 10; Electronic Commerce Act, 2000, 

S.O. 2000, c. 17. 
33  See, e.g.: State Farm Mutual Automobile Insurance Company v. Privacy Commissioner of 

Canada, 2010 FC 736, ¶16-25; ¶119. 
34  See, e.g.: M. Bastarache, “The Constitutionality of PIPEDA: A Re-consideration in the Wake 

of the Supreme Court of Canada’s Reference re Securities Act” (June 2012) (Reply Record, 

Tab 2; T. Scassa, “Fresh Questions about the Constitutionality of PIPEDA?” (January 17, 

2012), Teresa Scazza, online; M. Geist, “Are Canada’s Digital Laws Unconstitutional?” 

(January 11, 2012), Michael Geist, online. 
35  Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, s. 26(2)(b). 
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The Constitutionality of PIPEDA: A Re-consideration in the Wake of the Supreme 
Court of Canada's Reference re Securities Act 

Michel Bastarache 
Counsel to Heenan Blaikie T ,P, 

Former Justice of the Supreme Court of Canada 

The federal government said it enacted PIPEDA to facilitate electronic commerce, create a 
uniform framework for the protection of personal information and bring Canadian laws in 
line with the trade requirements of the European Union in a timely manner.' 

When re-introduced as Bill C-6 in 1999, Minister Manley stated during its third reading: 

... The Act was developed in response to a very real and pressing need. 
Canadians have told us in clear terms that they want their personal data 
protected no matter where it goes, no matter who uses it, trades it or holds it. 
Business wants a level playing field, with competitors bound by the same 
rules... The intent of the bill is to regulate the commercial use of personal 
information... s2  

Thus, Parliament's adoption of comprehensive private-sector privacy legislation that would 
permit and regulate the exchange of personal information, through PIPEDA, emerged from 
an economic strategy that sought to promote concurrently Canada's knowledge-based 
economy, competitive balance and privacy protection.' 

A. Legislative Framework 

i. Purpose 

Bill C-6 received Royal Assent on April 13, 2000.4  With its focus on facilitating trade and 
commerce, PIPEDA's preamble is articulated as follows: 

An Act to support and promote electronic commerce by protecting personal 
information that is collected, used or disclosed in certain circumstances, by providing 
for the use of electronic means to communicate or record information or 
transactions and by amending the Canada Evidence Act, the Statutory Instruments 
Act and the Statute Revision Act.' 

1  See Blood Tribe Department of Health v. Privacy Commissioner of Canada, 2006 FCA 334, para. 23 (F.C.A.). 
2House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., 22 October 1999 (Hon. John 
Manley). 
3  France Houle and Lorne Sossin, "Powers and Functions of the Ombudsman in the Personal Information 
Protection and Electronic Documents Act:• An Effectiveness Study", (Research commissioned by the Office of the 
Privacy Commissioner of Canada, August, 2010) at 28 [Houle and Sossin]. 
'Personal Information Protection and Electronic Documents Act, Bill C-6(36th Parliament, Second Session) (Assented to 
13th April, 2000); Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5 ("PIPEDA"). 
5PIPEDA, ibid. preamble. 
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1 See Blood Tribe Department of Health v. Privacy Commissioner of Canada, 2006 FCA 334, para. 23 (F.C.A.). 
2House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., 22 October 1999 (Hon. John 
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13th April, 2000); Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5 (“PIPEDA”). 
5PIPEDA, ibid. preamble. 

12



Section 3, however, goes on to recognize the importance of privacy protection in facilitating 
electronic commerce: 

3. The purpose of this Part is to establish, in an era in which technology 
increasingly facilitates the circulation and exchange of information, rules to  
govern the collection, use and disclosure of personal information in a  
manner that recognizes the right of privacy of individuals with respect to  
their personal information and the need of organizations to collect, use or 
disclose personal information for purposes that a reasonable person would 
consider appropriate in the circumstances. 

The Preamble and s. 3 clearly articulate the Act's dual function. While facilitating trade and 
commerce by creating a uniform personal information regime, the Act concurrently seeks to 
provide individuals with control over the collection and use of their personal information. 

Application, Compliance Duties and Rights to Access 

PIPEDA applies to organizations, including associations, partnerships, trade unions or 
persons, that collect, use, or disclose personal information6  in the course of commercial 
activities.' It also applies to the collection, use or disclosure of personal information 
concerning employees in connection with federal works, undertakings or businesses.' 

PIPEDA requires every organization federal or provincial to comply with various obligations 
when handling personal information, as set out in Schedule I of the Act. 9  These obligations 
include, in relation to the collection, use and disclosure of personal information, a general 
duty to obtain consent, limitations on scope and duties to adopt appropriate procedures and 
safeguards:9  

6PIPEDA, ibid., s. 2 defines 7tersonal information" as " information about an identifiable individual, but does not 
include the name, title or business address or telephone number of an employee of an organization". 
'PIPEDA, ss 2 and 4. 
8PIPEDA, s. 4. 
9PIPEDA, s.5(1). 
10  Schedule I incorporates the principles adopted by the Canadian Standards Association entitled Model Code for 
the Protection of Personal Information, CAN/CSA-Q830-96 ("CSA Standard"). The Canadian Standards Association 
is a not-for-profit association serving business, industry, government and consumers in Canada. It develops 
standards addressing needs such as enhancing public safety and health, helping to preserve the environment 
and facilitating trade (see http://www.csa.ca/cm/ca/en/about-csa). The following CSA Standard principles are 
incorporated into PIPEDA: 

• Accountability — organizations are responsible for personal information under their control; 
• Identifying Purpose — organizations shall identify the purpose for which personal information is 

collected; 
• Consent — the knowledge and consent of individuals are required for the collection, use or disclosure 

of personal information, except where inappropriate; 
• Limiting Collection — the collection shall be limited to that which is necessary for the purpose 

identified by the organization; 
• Limiting Use, Disclosure, and Retention — personal information shall not be used or disclosed for 

purposes other than those for which it was collected, except with the consent of the individual; 
• Accuracy — personal information shall be as accurate, complete and up to date as necessary for the 

purposes for which it is to be used; 
• Safeguards — personal information shall be protected by appropriate security safeguards; 

2 
Heenan !Talkie 

2 

  

Section 3, however, goes on to recognize the importance of privacy protection in facilitating 
electronic commerce: 
 

3. The purpose of this Part is to establish, in an era in which technology 
increasingly facilitates the circulation and exchange of information, rules to 
govern the collection, use and disclosure of personal information in a 
manner that recognizes the right of privacy of individuals with respect to 
their personal information and the need of organizations to collect, use or 
disclose personal information for purposes that a reasonable person would 
consider appropriate in the circumstances. 
 

The Preamble and s. 3 clearly articulate the Act’s dual function. While facilitating trade and 
commerce by creating a uniform personal information regime, the Act concurrently seeks to 
provide individuals with control over the collection and use of their personal information.  
 

ii. Application, Compliance Duties and Rights to Access 
 
PIPEDA applies to organizations, including associations, partnerships, trade unions or 
persons, that collect, use, or disclose personal information6 in the course of commercial 
activities.7  It also applies to the collection, use or disclosure of personal information 
concerning employees in connection with federal works, undertakings or businesses.8 
 
PIPEDA requires every organization federal or provincial to comply with various obligations 
when handling personal information, as set out in Schedule I of the Act.9 These obligations 
include, in relation to the collection, use and disclosure of personal information, a general 
duty to obtain consent, limitations on scope and duties to adopt appropriate procedures and 
safeguards.10  

                                                 
6PIPEDA, ibid., s. 2 defines “personal information” as “ information about an identifiable individual, but does not 
include the name, title or business address or telephone number of an employee of an organization”. 
7PIPEDA, ss 2 and 4. 
8PIPEDA, s. 4. 
9PIPEDA, s.5(1). 
10 Schedule I incorporates the principles adopted by the Canadian Standards Association entitled Model Code for 
the Protection of Personal Information, CAN/CSA-Q830-96 (“CSA Standard”). The Canadian Standards Association 
is a not-for-profit association serving business, industry, government and consumers in Canada. It develops 
standards addressing needs such as enhancing public safety and health, helping to preserve the environment 
and facilitating trade (see http://www.csa.ca/cm/ca/en/about-csa). The following CSA Standard principles are 
incorporated into PIPEDA: 

• Accountability – organizations are responsible for personal information under their control; 

• Identifying Purpose – organizations shall identify the purpose for which personal information is 
collected; 

• Consent – the knowledge and consent of individuals are required for the collection, use or disclosure 
of personal information, except where inappropriate; 

• Limiting Collection – the collection shall be limited to that which is necessary for the purpose 
identified by the organization; 

• Limiting Use, Disclosure, and Retention – personal information shall not be used or disclosed for 
purposes other than those for which it was collected, except with the consent of the individual; 

• Accuracy – personal information shall be as accurate, complete and up to date as necessary for the 
purposes for which it is to be used; 

• Safeguards – personal information shall be protected by appropriate security safeguards; 

13



With such principles established, the Act provides that organizations "may collect, use or 
disclose personal information only for purposes that a reasonable person would consider are 
appropriate in the circumstances".11  Such "reasonable person" language effectively adopts a 
flexible, context specific approach. 

The Act proceeds to outline in s. 7 the circumstances where consent is not required prior to 
the collection, use and disclosure. These circumstances include collection, use and disclosure 
where it is clearly in the individual's interest and consent cannot be obtained in a timely 

2 
 

manner, collection, use and disclosure for law enforcement purposes,15  and collection solely 
for journalistic, artistic or literary purposes,14  and use and disclosure for research and archival 
purposes.15  

Sections 8 and 9 set out the individual's right and the organization's obligation to provide 
individual's access to their personal information:6  Like in most personal information 
regimes, organizations must respond to access requests within a certain period of time, in 
this case 30 days. Failure to respond constitutes a deemed refusa1.17  That said, the right to 
access is not absolute. Organizations may refuse disclosure in certain circumstances, such as 
where it would reveal third party information or confidential commercial information.18  

The Act provides for the investigation of complaints and sets out the investigative powers of 
the Commissioner. Dispute resolution and mediation are a central feature or the system, but 
resort to the Federal Court is prescribed. The Commissioner can undertake audits of an 
organization's personal information practices.19  

PIPEDA contains federal-provincial cooperation mechanisms with regard to the protection 
of personal information. In essence, opting out of the application of PIPEDA for intra-
provincial personal information practices is possible for provinces who have provincial 
legislation substantially similar to PIPEDA 2°  

• Openness — organizations shall make available information about their policies and practices relating 
to the management of personal information; 

• Individual Access — upon request, individuals shall be informed of the existence, use, and disclosure 
of their personal information, shall be given access to that information, and shall be able to challenge 
the accuracy and completeness of the information; and 

• Challenging Compliance — individuals should be able to address a challenge concerning compliance of 
organizations with those principles (CSA Standard, Principles 1-10; PIPEDA Schedule 1, ss. 4.1-4.10). 

11PIPEDA, s. 5(3). 
12PIPEDA, ss. 7(1)(a), 7(2)(b), and 7(3)(e). 
13P1PEDA, ss. 7 (1) (b), 7(2)(a), and 7(3)(c), (c.1) (i) (ill), (c.2), (d) -(ii), (i). 
14PIPEDA, s. 7(1)(c). 
15PIPEDA, s.7(2)(c) and 7(3)(f)-(g). 
16PIPEDA, ss.8 and 9. 
17PIPEDA, s. 8(3)-(5). 
18  See PIPEDA, s. 9. 
19  PIPEDA, s.18. 
20  PIPEDA, s.26(2); Organizations in the Province of Alberta Exemption Order, SOR/2004-219; 
Organizations in the Province of British Columbia Exemption Order, SOR/2004-220; Organizations in the 
Province of Quebec Exemption Order, SOR/2003-374. 
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15PIPEDA, s.7(2)(c) and 7(3)(f)-(g). 
16PIPEDA, ss.8 and 9. 
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20 PIPEDA, s.26(2); Organizations in the Province of Alberta Exemption Order, SOR/2004-219; 
Organizations in the Province of British Columbia Exemption Order, SOR/2004-220; Organizations in the 
Province of Quebec Exemption Order, SOR/2003-374. 
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Federal Government's Constitutional Justification 

When PIPEDA was first adopted, questions were raised regarding its constitutional validity 
because it was possibly affecting the provinces' legislative authority over property and civil 
rights and matters of a merely local and private nature, paragraphs 92(12) and (16) of the 
Constitution. 

On the constitutional justification for adopting a federal scheme with regard to primarily 
private law matters, the federal Government argued that PIPEDA was a legitimate exercise 
of the federal trade and commerce power. According to the Government, personal 
information is a commodity with can be bought, sold and traded; it has commercial value in 
and of itself. Personal information is crossing boundaries — provincial, territorial and 
national, and therefore, according to federal arguments, provinces acting alone and even 
together, cannot pass laws that effectively protect information crossing those boundaries 21  

The federal Government therefore enacted PIPEDA with the stated purpose of facilitating 
electronic commerce by the creation of a uniform framework for the protection of personal 
information. Provincial autonomy in the area was concurrently protected by virtue of 
PIPEDA's limited intra-provincial application. PIPEDA applied only until substantially 
similar provincial legislation was enacted. Minister Manley articulated the role of the 
provinces as follows: 

[...] Bill C-6 [...] provides a basic set of fair information practices around which all 
stakeholders can harmonize. In the pursuit of a harmonized privacy protection 
regime for Canada, we encourage all the provinces and the territories to move swiftly 
to legislate broadly within their own jurisdiction. [...] 
Bill C-6 will establish harmonized national rules to avoid different sets of rules for 
business and the resulting confusion for citizens. The provisions will also encourage 
provincial and territorial action to legislate. [...]22  

Though met with some criticism from the provinces, PIPEDA's constitutional validity has 
been largely accepted.23  

21House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
22House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
23Though it has yet to be tested in court. In 2003, the Attorney General of Quebec filed a reference challenging 
the validity of PIPEDA before the Quebec Court of Appeal. The case is still pending. The constitutional 
validity of PIPEDA was also challenged before the Federal Court. However, in State Farm Mutual Automobile 
Insurance Company v. Privacy Commissioner of Canada, 2010 FC 736 (F.C.), the Federal Court held that it did not 
need to address the constitutional questions considering that the case could be disposed of on other grounds. 
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B. Legal Principles Underlying a Functional Interpretation of the Division of 
Powers  

i. Pith and substance analysis 

When determining whether legislation is valid, courts will look to the dominant purpose or 
characteristics of the legislation — the "pith and substance" of the legislation, its "matter", 
"main thrust", or its "true nature".24  There are two aspects in considering legislation's 
matter: first, the purpose of the legislation and second, the effect of the legislation.25  Courts 
will seek to ascertain the legislation's true purpose, as opposed to its "mere stated or 
apparent purpose."26  The effect of the legislation is determined by its legal effect based on 
the legislation's text, and the practical consequences that flow from its application.27  

Once the dominant purpose of the legislation has been established, the next step is to assign 
the matter to a head of legislative power under sections 91 and 92 of the Constitution Act, 
1867.28  In the case of federal legislation, if the matter of the legislation comes within one of 
the heads of power allocated to Parliament, then the legislation is valid.29  If not, then the 
question is whether pima facie invalid federal legislation can be saved under other division of 
powers doctrines.30  

A legislative provision or scheme may be constitutionally valid although it touches, 
incidentally, on a subject assigned to another level of government.31  In fact, a certain degree 
of overlap is to be expected in a federation such as Canada.32  There may also be a double 
aspect to a particular subject matter. The double aspect doctrine recognizes that it may be 
very difficult to categorize a subject matter under a single head of power, and that a matter 
may have both federal and provincial aspects.33  

Courts take a functional approach to the division of powers analysis and will avoid nullifying 
legislation enacted in the furtherance of the public interest.34  In this context, the Supreme 
Court has recognized that while some powers under sections 91 and 92 are precisely 
articulated, others are far less so,35  such as the federal trade and commerce power,36  the 

24 Reference re Securities Act 2011 SCC 66, para. 63 [Securities Reference]; Canada (Attorney General) v. PHS Community 
Services Society, 2011 SCC 44, para. 51; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, paras. 19, 20; 
Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras. 25, 26. 
25S ecurities Reference, para. 63; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.20. 
26Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para.27. 
27  Securities Reference, para. 64; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.20. 
28Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19. 
29Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19. 
30Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19;Quebec (Attorney General) v. Canadian Owners and 
Pilots Association, [2010] 2 S.C.R. 536, para.16. 
31Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, paras 36, 38; Canadian Western Bank v. Alberta, [2007] 2 
S.C.R. 3, para. 28. 
32Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras 28, 29. 
33S ecurities Reference, para. 66; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para. 37; Canadian Western 
Bank v. Alberta, [2007] 2 S.C.R. 3, para. 30. 
34Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras 37, 43. 
35Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 43. 
36Constitution Act, 1967, section 91(2). 
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B. Legal Principles Underlying a Functional Interpretation of the Division of 
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of overlap is to be expected in a federation such as Canada.32 There may also be a double 
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24Reference re Securities Act, 2011 SCC 66, para. 63 [Securities Reference]; Canada (Attorney General) v. PHS Community 
Services Society, 2011 SCC 44, para. 51; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, paras. 19, 20; 
Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras. 25, 26. 
25Securities Reference, para. 63; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.20. 
26Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para.27. 
27Securities Reference, para. 64; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.20. 
28Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19. 
29Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19. 
30Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para.19; Quebec (Attorney General) v. Canadian Owners and 
Pilots Association, [2010] 2 S.C.R. 536, para.16. 
31Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, paras 36, 38; Canadian Western Bank v. Alberta, [2007] 2 
S.C.R. 3, para. 28. 
32Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras 28, 29. 
33Securities Reference, para. 66; Quebec (Attorney General) v. Lacombe, [2010] 2 S.C.R. 453, para. 37; Canadian Western 
Bank v. Alberta, [2007] 2 S.C.R. 3, para. 30. 
34Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, paras 37, 43. 
35Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 43. 
36Constitution Act, 1967, section 91(2). 
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provincial power over property and civil rights,37  and matters of a merely local or private 
nature in a province.38  The result is that overlap between these powers is unavoidable.39  

As we shall see, the validity of PIPEDA from a constitutional perspective turns upon the 
scope of the federal trade and commerce power, and the provincial powers over property 
and civil rights and matters of a local or private nature in a province. 

Federal jurisdiction — trade and commerce power under section 91(2) 
of the Constitution Act, 1867 

(a) The definition of the trade and commerce power 

PIPEDA was adopted pursuant to the exercise of the federal Parliament's authority to 
legislate in respect of trade and commerce in Canada. The federal authority over trade and 
commerce is broadly drafted and potentially overlaps with the authority of the provinces 
with regard to property and civil rights and matters of a local or private nature. A precipitous 
balance exists between these federal and provincial authorities.°  Since Confederation, the 
Privy Council and the Supreme Court of Canada have narrowed the potential overlap 
between these heads of constitutional power and have attempted to make each power —
federal and provincial, exclusive.41  In particular, it has long been accepted that intra-
provincial trade and commerce is a matter within property and civil rights or local or private 
matters in a province.°  On the other hand, the Privy Council established the boundaries of 
the federal trade and commerce power in the leading 1881 case of Citkens' Insurance Co. v. 
Parsons.43  The Privy Council held that the trade and commerce power has a two-pronged 
meaning. First, inter-provincial and international trade and second the general regulation of 
trade affecting Canada as a whole." 

In General Motors of Canada Ltd. v. City National Leasing, the Supreme Court further elaborated 
on the two branches of the trade and commerce power, indicating that the power included 
not only arrangements with regard to international and inter-provincial trade (the first 
branch), but also the general regulation of trade affecting Canada as a whole (the second 
branch). However, the regulation of trade affecting Canada as a whole does not extend to 
regulating the contracts of a particular business or trade 4s 

PIPEDA is arguably concerned with the first branch of the federal trade and commerce 
power. The legislation was developed, in part, to meet personal information trade 
requirements imposed by the European Union. Though personal information is not the 
direct subject of trade, compared to the commerce of grain or other agricultural products, it 
has become a tradable commodity. 

37  Constitution Act, 1967, section 92(13). 
38Constitution Act, 1967, section 92(16). 
39Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 43. 
°General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 28. 
41Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-2. 
42Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-2. 
43  (1881), 7 App. Cas. 96. 
44See General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para.20. 
43General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, paras 22, 23. 
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37Constitution Act, 1967, section 92(13). 
38Constitution Act, 1967, section 92(16). 
39Canadian Western Bank v. Alberta, [2007] 2 S.C.R. 3, para. 43. 
40General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 28. 
41Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-2. 
42Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-2. 
43 (1881), 7 App. Cas. 96. 
44See General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para.20. 
45General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, paras 22, 23. 
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PIPEDA, however, is not directed at and nor does it specifically regulate or establish a 
marketing scheme for the inter-provincial or international commerce or trade of personal 
information. Its inter-provincial or international affect is aimed simply at creating a unified 
personal information regime. PIPEDA establishes a framework that would facilitate trade 
and commerce of personal information by nationally regulating the collection, use and 
disclosure of personal information by private organizations in the commercial context. Its 
aim is therefore the harmonization of information practices in Canada, not the specific trade 
of information between provinces. 

As a result, PIPEDA is more readily grounded under the second branch of the federal power 
over trade and commerce, which is concerned with the general regulation of trade affecting 
Canada as a whole. The first branch of the trade and commerce power is not a sufficient 
basis to support the constitutional validity of PIPEDA. Indeed, PIPEDA comprehensively 
regulates personal information held by commercial organizations — including information 
that is held and dealt with on a purely intra-provincial basis. If it is to be valid, PIPEDA 
must be valid under the second branch of the trade and commerce power. 

(b) Second branch of the trade and commerce power — the general regulation of 
trade affecting Canada as a whole 

The second branch of the federal trade and commerce power allows federal regulation of 
intra-provincial trade and commerce!' This second branch has historically received limited 
consideration in the jurisprudence. However, it was the subject of the recent Supreme Court 
decision in the Reference re Securities Act, 2011 SCC 66 ("Securities Reference"). That decision 
reaffirms the prior jurisprudence and provides fresh guidance on the general trade and 
commerce power. It is therefore particularly instructive in the constitutional analysis of 
PIPEDA. 

The issue in the Securities Reference was whether Parliament has the constitutional authority 
under the second branch of the trade and commerce power to create a single and 
comprehensive scheme of securities regulation, governing the trade of securities throughout 
Canada and subject to the oversight of a single national securities regulator!' The Supreme 
Court unanimously held that it does not. The Court held that certain aspects of securities 
regulation are indeed national in scope and affect the country as a whole, such as the 
management of systemic risks and national data collection. However, these national aspects 
of securities regulation did not justify a federal foray into the day-to-day regulation of issuers 
and other participants in the securities market, essentially local concerns!' In short, 
"Parliament cannot regulate the whole of the securities system simply because aspects of it 
have a national dimension". 

In the Securities Reference, the Supreme Court both highlighted the relevant general 
constitutional principles governing the division of powers and detailed the appropriate test 
for evaluating the applicability of the second branch of the general trade and commerce 

46Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-16. 
47  Securities Reference, para. 2. 
48  Securities Reference, paras. 6, 117. 

7 
Heenan !Talkie 

7 

  

 
PIPEDA, however, is not directed at and nor does it specifically regulate or establish a 
marketing scheme for the inter-provincial or international commerce or trade of personal 
information. Its inter-provincial or international affect is aimed simply at creating a unified 
personal information regime. PIPEDA establishes a framework that would facilitate trade 
and commerce of personal information by nationally regulating the collection, use and 
disclosure of personal information by private organizations in the commercial context. Its 
aim is therefore the harmonization of information practices in Canada, not the specific trade 
of information between provinces.  
 
As a result, PIPEDA is more readily grounded under the second branch of the federal power 
over trade and commerce, which is concerned with the general regulation of trade affecting 
Canada as a whole. The first branch of the trade and commerce power is not a sufficient 
basis to support the constitutional validity of PIPEDA. Indeed, PIPEDA comprehensively 
regulates personal information held by commercial organizations – including information 
that is held and dealt with on a purely intra-provincial basis. If it is to be valid, PIPEDA 
must be valid under the second branch of the trade and commerce power. 

(b)  Second branch of the trade and commerce power – the general regulation of 
trade affecting Canada as a whole 

 
The second branch of the federal trade and commerce power allows federal regulation of 
intra-provincial trade and commerce.46 This second branch has historically received limited 
consideration in the jurisprudence. However, it was the subject of the recent Supreme Court 
decision in the Reference re Securities Act, 2011 SCC 66 (“Securities Reference”). That decision 
reaffirms the prior jurisprudence and provides fresh guidance on the general trade and 
commerce power. It is therefore particularly instructive in the constitutional analysis of 
PIPEDA.  
 
The issue in the Securities Reference was whether Parliament has the constitutional authority 
under the second branch of the trade and commerce power to create a single and 
comprehensive scheme of securities regulation, governing the trade of securities throughout 
Canada and subject to the oversight of a single national securities regulator.47 The Supreme 
Court unanimously held that it does not. The Court held that certain aspects of securities 
regulation are indeed national in scope and affect the country as a whole, such as the 
management of systemic risks and national data collection. However, these national aspects 
of securities regulation did not justify a federal foray into the day-to-day regulation of issuers 
and other participants in the securities market, essentially local concerns.48 In short, 
“Parliament cannot regulate the whole of the securities system simply because aspects of it 
have a national dimension”. 
 
In the Securities Reference, the Supreme Court both highlighted the relevant general 
constitutional principles governing the division of powers and detailed the appropriate test 
for evaluating the applicability of the second branch of the general trade and commerce 

                                                 
46Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-16. 
47 Securities Reference, para. 2. 
48 Securities Reference, paras. 6, 117. 
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power. The Court identified as a fundamental principle of federalism the need to maintain a 
balance between federal and provincial powers, such that no power is interpreted in a 
manner that eviscerates the other.49  It further emphasized that the "dominant tide" of 
modern federalism is a move away from rigid formalism and "toward a more flexible view of 
federalism that accommodates overlapping jurisdiction and encourages intergovernmental 
cooperation."5°  At the same time, the Court made clear that "[w]hile flexibility and 
cooperation are important to federalism, they cannot override or modify the separation of 
powers."51  Perhaps most significant is the Court's support for cooperative federalism and its 
strong indication that it will accommodate intergovernmental cooperation that respects and 
seeks to interweave federal and provincial jurisdictions in order to achieve comprehensive 
regulation.52  Indeed, the Court expressly stated that such a regime of securities regulation 
remained available.53  

Turning to the specific matter of the second branch of the trade and commerce power, the 
Court explained that this power must both be circumscribed and given a meaningful scope. 
It must necessarily be circumscribed because, on its face, the power is so broad that it has 
the potential to permit federal duplication and even evisceration of provincial powers over 
significant aspects of property and civil rights and local matters. It must also be 
circumscribed to recognize the diversity and autonomy of the provinces within their spheres 
of jurisdiction. At the same time, failure to give the power meaningful scope would 
impermissibly amend the powers allocated to Parliament by the constitution.54  

The general trade and commerce power is both circumscribed and given meaning by 
grounding its essence in its national focus. Thus, the power is confined to "matters that are 
genuinely national in scope and qualitatively distinct from those falling under provincial 
heads of power relating to local matters and property and civil rights."55  As was already well-
established in the jurisprudence, there must be a matter of national concern, which "must 
have a singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of 
provincial concern".56  Examples of such matters include inflation,57  competition58and 
trademarks.59  

49  Securities Reference, para. 7. 
50  Securities Reference, paras. 57-58. 
51  Securities Reference, para. 61. 
52  Securities Reference, paras. 9, 58, 130. 
53  Securities Reference, para. 130. 
54  Securities Reference, paras. 70-74. 
55  Securities Reference, para. 70 (emphasis added). 
56  R v. Crown Zellerbach Canada Ltd., [1988] 1 S.C.R. 40, para. 33 (per Dickson C.J. and McIntyre, Wilson and Le 
Dain JJ.). Similarly, in Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302, the Supreme Court explained that 
"[t]he 'general trade and commerce' category requires an assessment of the relative importance of an activity to 
the national economy as well as an inquiry into whether an activity should be regulated by Parliament as 
opposed to the provinces" (at para. 16). 
57  Re: Anti-Inflation Act, [1976] 2 S.C.R. 373. 
58Competition Act, R.S.C., 1985, c. C-34; see General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 
641. 
59Trade Markr Act., R.S.C., 1985, c. T-13; see Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302. 
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49 Securities Reference, para. 7. 
50 Securities Reference, paras. 57-58. 
51 Securities Reference, para. 61. 
52 Securities Reference, paras. 9, 58, 130. 
53 Securities Reference, para. 130. 
54 Securities Reference, paras. 70-74. 
55 Securities Reference, para. 70 (emphasis added). 
56 R. v. Crown Zellerbach Canada Ltd., [1988] 1 S.C.R. 40, para. 33 (per Dickson C.J. and McIntyre, Wilson and Le 
Dain JJ.). Similarly, in Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302, the Supreme Court explained that 
“[t]he ‘general trade and commerce’ category requires an assessment of the relative importance of an activity to 
the national economy as well as an inquiry into whether an activity should be regulated by Parliament as 
opposed to the provinces” (at para. 16). 
57 Re: Anti-Inflation Act, [1976] 2 S.C.R. 373. 
58Competition Act, R.S.C., 1985, c. C-34; see General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 
641. 
59Trade Marks Act., R.S.C., 1985, c. T-13; see Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302. 
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In the Securities Reference, the Supreme Court reaffirmed the five indicia proposed in General 
Motors of Canada v. City National Leasing, [1989] 1 S.C.R. 641 ("General Motors"),6°  as the proper 
analytical framework for determining whether a federal law has the requisite national focus. 
They are the following: 

(1) whether the impugned law is part of a general regulatory scheme; (2) whether the 
scheme is under the oversight of a regulatory agency; (3) whether the legislation 
is concerned with trade as a whole rather than with a particular industry; (4) 
whether it is of such a nature that provinces, acting alone or in concert, would be 
constitutionally incapable of enacting it; and (5) whether the legislative scheme is 
such that the failure to include one or more provinces or localities in the scheme 
would jeopardize its successful operation in other parts of the country.61 

The five indicia do not constitute an exhaustive list of the considerations involved in 
determining whether federal legislation falls under the second branch of the trade and 
commerce power62  — they "are not cast in stone and are interrelated and overlapping."63  The 
presence or absence of any of the indicia is not determinative. Moreover, where the general 
trade and commerce power is advanced as a ground of constitutional validity, a "careful case 
by case analysis remains appropriate." 64  

In order to clarify the essence of the five indicia, the Court further explained that they could 
be usefully grouped as follows: 

The first two indicia may be viewed as directed at identifying the required formal 
structure: a federal regulatory scheme under the oversight of a regulator. The final 
three indicia go to whether federal regulation is constitutionally appropriate. They 
direct our attention to whether the matter is one of genuine national importance and 
scope that goes to trade as a whole in a way that is distinct from provincial concerns, 
thus invoking Parliament's unique ability to effectively deal with economic issues of 
this category. 65  

The genuine national importance and scope which the final three indicia serve to identify is 
not present simply because a matter is "replicated in all jurisdictions throughout the 
country." Instead, "the situation must be such that if the federal government were not able 
to legislate, there would be a constitutional gap" — because the provinces, acting together or 
in concert, could not effectively achieve the legislative objective.66  

60  The first three indicia were originally articulated by Laskin CJ in MacDonald et al. v. Vapor Canada Ltd, [1977] 2 
S.C.R. 134 at p. 159, 163-165. The final two were first identified by Dickson J. (as he then was) in his minority 
opinion in Attorney General of Canada v. Canadian National Transportation Ltd., [1983] 2 SCR 206 at 268. All five 
indicia obtained majority status in General Motors at 661-662. They were subsequently affirmed and applied by 
the Court in Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302 at para. 17. 
61  At para. 80, citing General Motors at 661-662. 
62  General Motors of Canada Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, p. 662-663, cited in the Securities 
Reference at para. 81. 
63  Securities Reference at para. 84. 
"General Motors of Canada Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, p. 662-663, cited in the Securities Reference at 
para. 81. 
65  Securities Reference at para. 84. 
66  Securities Reference at para. 83. 
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Finally, the Supreme Court in the Securities Reference stressed that courts applying the General 
Motors test are concerned with what is constitutionally permissible, not with what might be 
"optimum as a matter of policy." In particular, the reference to the "successful operation" of 
the scheme does not allow the court to consider whether national or provincial regulation 
would be a better policy alternative — "[e]fficaciousness is not a relevant consideration 

C. The Securities Reference applied to PIPEDA 

i. Pith and substance 

(a) Purpose and effect of PIPEDA 

The first step of the constitutional analysis is to determine the pith and substance of 
PIPEDA, its dominant purpose or true nature. If PIPEDA cannot be considered as 
provincial at all and, in pith and substance, has a federal purpose, then it is valid from a 
constitutional perspective G7  

The stated legislative purpose of PIPEDA is the regulation of the commercial use of 
personal information. PIPEDA was enacted with the stated objective of harmonizing 
privacy practices in Canada for the purpose of furthering electronic commerce. In fact, the 
long title of PIPEDA is: "An Act to support and promote electronic commerce by protecting personal 
information that is collected, used and disclosed in certain circumstance. Viewed from this angle, 
PIPEDA can be considered as economic regulation. 

However, the pith and substance analysis requires that the true purpose of the legislation be 
ascertained, as opposed to its stated or apparent purpose. The Federal Court of Appeal 
recognized in Englander v. Telus Communications Inc. that PIPEDA attempts to reconcile two 
divergent interests. The court identified first the protection of individual privacy, which 
should then be reconciled with the commercial need for access to personal information: 

The purpose of the PIPED Act is altogether different. It is undoubtedly directed at 
the protection of an individual's privacy; but it is also directed at the collection, use 
and disclosure of personal information by commercial organizations. [...] There are, 
therefore, two competing interests within the purpose of the PIPED Act: an 
individual's right to privacy on the one hand, and the commercial need for access to 
personal information on the other. [...]68 

In fact, despite its title, a plain reading of PIPEDA evidences few provisions dealing with 
trade and commerce in the traditional sense. PIPEDA does not regulate the inter-provincial 
or international trade or flow of personal information. It does not establish a marketing 
scheme. The provisions of PIPEDA are almost exclusively aimed at an organization's use of 
personal information with the effect of protecting individuals' privacy. PIPEDA provides 
that every commercial organization in Canada should comply with the obligations set out in 
Schedule I of the Act with regard to the handling of personal information — they are 

°General Motors of Canada Ltd v. City National Leasing, [1989] 1 S.C.R. 641, para. 41. 
68Englander v. Telus Communications Inc., 2004 FCA 387, para. 38 (F.C.A.). 
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67General Motors of Canada Ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 41. 
68Englander v. Telus Communications Inc., 2004 FCA 387, para. 38 (F.C.A.). 
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accountability, identifying purpose, consent, limiting collection, limiting use, disclosure and 
retention, accuracy, adequate safeguards, openness, individual access and challenging 
compliance. It protects the privacy of individuals by providing them with the right to 
consent to their personal information's collection and use, and recourse for those who 
believe that commercial organizations have contravened the provisions of the Act. 

As was the Government's stated objective, adequate privacy protections may further 
electronic commerce by providing a predictable environment where citizens and businesses 
can feel secure and confident about the protection of personal information. However, 
PIPEDA does not only apply to electronic commerce. PIPEDA also applies indistinctly, and 
more generally, to the collection, use and disclosure of personal information in the 
commercial context which could be extra-provincial or intra-provincial in scope.69  Still, 
PIPEDA's broad application is stated to be substantially grounded in economic 
considerations and aims — a primary purpose of its enactment was to create coherence within 
Canadian privacy regimes in order to respond to international trade pressures. This 
coherence has continuing relevance in fostering inter-provincial and international trade. 

From this perspective, PIPEDA appears to be concerned with the social and economic 
impacts of certain commercial practices. But on its face and by its effects, PIPEDA is 
primarily and generally concerned with the collection and use of personal information, in the 
commercial context. In conclusion, PIPEDA's dominant purpose or true nature is the 
protection of personal information or privacy in the commercial context. This is the pith and 
substance of PIPEDA. 

(b) Assigning the matter to a head of legislative power 

The next question, from a constitutional perspective, is to assign the matter to a head of 
legislative power under sections 91 and 92 of the Constitution Act, 1867. We must first 
determine whether the legislation can be characterized as provincial. As indicated, if 
PIPEDA cannot be considered as provincial, then the federal legislation is valid from a 
constitutional perspective. 

Property and civil rights and matters of a merely local or private nature in a province 

PIPEDA is concerned with the collection, use and disclosure of personal information in the 
commercial context, the effect of which is to protect individuals' personal privacy. 
Electronic commerce could obviously involve the use and disclosure of personal 
information between provinces or internationally. However, PIPEDA is not at first blush 
aimed at inter-provincial or international commerce of personal information. PIPEDA 
concerns the collection and use of personal information generally and therefore clearly 

69  For example, courts have found that "personal health information" is a subset of "personal information" 
under PIPEDA, which applies to medical notes taken during an independent medical examination of an 
insured person at the request of an insurance company (Wyndowe v. Rousseau, 2008 FCA 39 (F.C.A.)). PIPEDA 
was found to apply to personal information relating to a person's fitness centre usage (Randall v. Nubodys Fitness 
Centres, 2010 FC 681 (F.C.)), to information held by a bank about the amount owing on a mortgage by a person 
(Citi Cards Canada v. Pleasance, 2011 ONCA 3 (Ont. CA)), and to personal account statements for the delivery 
of goods to a corporation Stevens v. SNF Maritime Metal Inc., 2010 FC 1137 (F.C.). 
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applies to the collection, use and disclosure of information in the course of commercial 
activities within provinces.  Therefore, ',lima facie, PIPEDA can be characterized as intruding 
into provincial powers under the Constitution Act, 1867 — namely, the s. 92(13) power over 
property and civil rights and the s. 92(16) power over matters of a merely local or private 
nature in a province. 

Property and civil rights under paragraph 92(13) of the Constitution Act, 1867 refer to "the 
entire body of private law which governs the relationships between subject and subject, as 
opposed to the law which governs the relationships between the subject and the institutions 
of government?"70  In this context, the expression "civil rights" should not be understood as 
referring to "civil liberties", but comprises, more narrowly, proprietary, contractual or 
tortious rights.71  

Therefore, although the protection of privacy may be viewed from a civil liberties 
perspective in certain circumstances, the collection, use or disclosure of personal 
information by private commercial entities essentially involves the proprietary interests of 
the persons concerned in the private law context. For example, the Supreme Court has 
found that the violation of one's image (which was considered as part of one's privacy) by a 
photographer and private publishing company, was essentially a matter of private law.72  

In sum, the intra-provincial regulation of personal information appears to fall within the 
provincial jurisdiction over property and civil rights and over merely local or private matters. 

Trade and commerce 

The next question is whether PIPEDA constitutes a valid exercise of the federal trade and 
commerce power. As indicated, PIPEDA was adopted under the second branch of the 
federal power over trade and commerce, which is concerned with the general regulation of 
trade affecting Canada as a whole. The constitutional analysis involves consideration of the 
five General Motors indicia, recently reaffirmed in the Securities Reference. 

The first factor is whether PIPEDA contains a regulatory scheme. PIPEDA could satisfy 
this first requirement. PIPEDA contains a comprehensive scheme aimed at the protection of 
personal information by private commercial organizations comprising a set of rules and 
obligations. It includes a complaints mechanism, investigatory procedures and a 
recommendations process. It contains an audit process, reporting power and authority for 
public disclosure of information in the public interest. And it contains a remedial mechanism 
where complainants may apply to the Federal Court for remedies." 

It might be argued however that the focus of PIPEDA's regulatory scheme is not primarily 
directed at economic regulation — the basic thrust of the federal trade and commerce power. 
In General Motors, the Supreme Court wrote the following with regard to its analysis of the 
Combines Investigation Act 

"Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 21-2. 
"Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 21.4. 
72Aubg v. Editions Vice-Versa, [1998] 1 S.C.R. 591. 
73See General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, paras 50 to 55. 
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70Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 21-2. 
71Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 21.4. 
72Aubry v. Éditions Vice-Versa, [1998] 1 S.C.R. 591. 
73See General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, paras 50 to 55. 
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From this overview of the Combines Investigation Act I have no difficulty in concluding 
that the Act as a whole embodies a complex scheme of economic regulation. [...]74  
(our emphasis). 

PIPEDA does not create a complex economic regulatory scheme. That said, it applies in the 
commercial context and serves economic objectives. Its stated purpose is to reduce or 
eliminate competitive disadvantages in the marketplace produced by a patchwork of personal 
information regulation at the provincial level. Like the Combines Investigations Act, it identifies 
prohibited activities vis-a-vis the collection and use of personal information. It also provides 
for redress to the federal court. But there is a clear distinction between facilitating 
commercial activity and regulating commercial activities in general. As stated earlier, the Act 
does not regulate the trading of personal information but regulates the protection of 
personal information when trading for items and services on the Internet. 

The second factor is whether PIPEDA is under the continual oversight and monitoring of a 
regulatory agency. PIPEDA clearly satisfies this second requirement as it is monitored by the 
continuing oversight of the Privacy Commissioner of Canada. 

The third factor is whether PIPEDA is concerned with trade as a whole rather than with a 
particular industry. In order to be constitutionally valid under the trade and commerce 
power, the federal legislation must not regulate a particular kind of trade or business. Rather, 
as stated by the Supreme Court, such legislation must touch or govern: 

[...] the trading powers of all dominion companies engaged in any kind of business 
and applying to all such companies alike and thus at least potentially affecting 
Dominion trade and commerce in general through one of its most important 
instrumentalities." (our emphasis).75  

In other words, the legislation must have horizontal application to any kind of business or 
company in Canada. The general regulation of trade affecting Canada as a whole under the 
trade and commerce power does not extend to the regulation of a single business, trade or 
industry in a province, even though that trade may be on a national basis or have an 
unrestricted geographic play.76  

As the federal Government indicated in the course of the legislative process, personal 
information may be considered as a commodity which can be bought, sold and traded. It has 
commercial value in and of itself. In other words, it seems that the Government considered 
that PIPEDA concerned the trade and commerce of personal information, particularly in the 
context of electronic commerce. It may be true that the commerce of personal information 
has become exponentially important with the continued development of a networked 

74General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 55. 
75Re The Board of Commerce Act (1920), 60 S.C.R. 456, page 500, quoted in Labatt Breweries of Canada Ltd. v. 
Attorney General of Canada, [1980] 1 S.C.R. 914, page 941; see also MacDonald et al. v. Vapor Canada Ltd., [1977] 2 
S.C.R. 134, pages 163, 164. 
76MacDonald et al. v. Vapor Canada Ltd., [1977] 2 S.C.R. 134, pages 156, 158; General Motors of Canada ltd. v. City 
National Leasing, [1989] 1 S.C.R. 641, para. 58; Labatt Breweries of Canada Ltd. v. Attorney General of Canada, [1980] 
1 S.C.R. 914, pages 940, 941. 

13 
Heenan !Talkie 

13 

  

 
From this overview of the Combines Investigation Act I have no difficulty in concluding 
that the Act as a whole embodies a complex scheme of economic regulation. […]74 
(our emphasis).  
 

PIPEDA does not create a complex economic regulatory scheme. That said, it applies in the 
commercial context and serves economic objectives. Its stated purpose is to reduce or 
eliminate competitive disadvantages in the marketplace produced by a patchwork of personal 
information regulation at the provincial level. Like the Combines Investigations Act, it identifies 
prohibited activities vis-à-vis the collection and use of personal information. It also provides 
for redress to the federal court.  But there is a clear distinction between facilitating 
commercial activity and regulating commercial activities in general. As stated earlier, the Act 
does not regulate the trading of personal information but regulates the protection of 
personal information when trading for items and services on the Internet. 
  
The second factor is whether PIPEDA is under the continual oversight and monitoring of a 
regulatory agency. PIPEDA clearly satisfies this second requirement as it is monitored by the 
continuing oversight of the Privacy Commissioner of Canada. 
 
The third factor is whether PIPEDA is concerned with trade as a whole rather than with a 
particular industry. In order to be constitutionally valid under the trade and commerce 
power, the federal legislation must not regulate a particular kind of trade or business. Rather, 
as stated by the Supreme Court, such legislation must touch or govern: 
 

[…] the trading powers of all dominion companies engaged in any kind of business 
and applying to all such companies alike and thus at least potentially affecting 
Dominion trade and commerce in general through one of its most important 
instrumentalities.” (our emphasis).75 
 

In other words, the legislation must have horizontal application to any kind of business or 
company in Canada. The general regulation of trade affecting Canada as a whole under the 
trade and commerce power does not extend to the regulation of a single business, trade or 
industry in a province, even though that trade may be on a national basis or have an 
unrestricted geographic play.76 
 
As the federal Government indicated in the course of the legislative process, personal 
information may be considered as a commodity which can be bought, sold and traded. It has 
commercial value in and of itself. In other words, it seems that the Government considered 
that PIPEDA concerned the trade and commerce of personal information, particularly in the 
context of electronic commerce. It may be true that the commerce of personal information 
has become exponentially important with the continued development of a networked 

                                                 
74General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 55. 
75Re The Board of Commerce Act (1920), 60 S.C.R. 456, page 500, quoted in Labatt Breweries of Canada Ltd. v. 
Attorney General of Canada, [1980] 1 S.C.R. 914, page 941; see also MacDonald et al. v. Vapor Canada Ltd., [1977] 2 
S.C.R. 134, pages 163, 164. 
76MacDonald et al. v. Vapor Canada Ltd., [1977] 2 S.C.R. 134, pages 156, 158; General Motors of Canada ltd. v. City 
National Leasing, [1989] 1 S.C.R. 641, para. 58; Labatt Breweries of Canada Ltd. v. Attorney General of Canada, [1980] 
1 S.C.R. 914, pages 940, 941. 
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society. We are now seeing an internationalisation of exchanges of personal information. In 
her 2010 Annual Report, the Privacy Commissioner alluded to the commercial potential of 
personal information: 

More than four of every five Canadians are now logging on to the Internet, the vast 
majority of them every day. They check the weather, arrange travel, chase after 
romance, shop, pay bills and taxes, watch videos, play games, hunt for information 
on products and services, and interact with friends, family and complete strangers.77  

It could be argued that the regulation of electronic commerce or the commerce of personal 
information is not the regulation of commerce in general, but the regulation of a subset of 
commerce involving or affecting personal privacy.78  

On the other hand, PIPEDA affects all businesses, trades or industry that collect personal 
information. These include insurance companies, social networking sites, large retailers, 
advertisers, etc. None of these actually trade personal information. The collection and use of 
personal information is nevertheless largely attendant to their primary service or trade. This 
supports PIPEDA's characterization as being concerned, more broadly, with the protection 
of personal information for the purpose of furthering commerce nationally and 
internationally. The problem is that the Act is not concerned in any significant way with the 
trading of personal information; its essential character is the protection and use of such 
information by anyone exercising a commercial activity. 

In the Securities Reference, the Supreme Court held that the federal Securities Aci9  lacked the 
necessary generality because it "descend[ed] into the detailed regulation of all aspects of 
trading in secufities.''80  The Securities Act regulated the minutiae of issuers and other 
participants in the securities industry. 

Conversely, even though an industry dealing with commerce in private information may 
exist, PIPEDA certainly does not exclusively regulate that industry as such. PIPEDA applies 
to all personal information collected by organizations in the course of commercial activities, 
regardless of whether the organization deals with that information as a commodity. PIPEDA 
does not specifically regulate the trading in private information; it regulates essentially all 
collection, use or disclosure of personal information in the course of commercial activities, 
whatever those activities may be 81  As such, the Supreme Court's comments about 
trademarks, in Kirkbi AG v. Ritvik Holdings Inc., seem applicable: 

[...] The Trade-marks Act is clearly concerned with trade as a whole, as opposed to 
within a particular industry. There is no question that trade-marks apply across and 
between industries in different provinces. [...]82 

770ffice of the Privacy Commissioner of Canada, Annual Report to Parliament 2010, Personal Information Protection and 
Electronic Documents Act. 
78 Quebec (Procureure generale) c. Canada (Procureure generale), 2011 QCCA 591, paras 355, 358 (per Forget, Bich and 
Bouchard JJ.) (Que. CA). 
79  Set out in Order in Council P.C. 2010-667. 
80  At para. 114. 
81  Subject to the narrow limits identified in s. 4(2) of PIPEDA. 
82Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302, para. 29. 
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77Office of the Privacy Commissioner of Canada, Annual Report to Parliament 2010, Personal Information Protection and 
Electronic Documents Act. 
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Bouchard JJ.) (Que. C.A.). 
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82Kirkbi AG v. Ritvik Holdings Inc., [2005] 3 S.C.R. 302, para. 29. 
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When stating that the Act applies "in the course of commercial activities", it seems obvious 
that the incidental effect of commercial activity cannot be considered the regulation of 
commercial activity; in reality, the Act is regulating the gathering and use of personal 
information. 

The fourth factor is whether PIPEDA is of a nature that the provinces, jointly or severally, 
would be constitutionally incapable of enacting. The resolution of this question does not 
delve into whether a harmonized framework of protection of personal privacy would be 
desirable or preferable to a number of separate provincial regimes. Optimum policy and 
efficaciousness are not relevant considerations. An inquiry into the fourth factor involves a 
determination of the constitutional capacity or incapacity of provinces to enact legislation 
which achieves PIPEDA's objectives, the federal objectives, and also of the practical 
capacity of provinces to adopt such legislation. As the Supreme Court wrote in General 
Motors, the consideration of the fourth factor involves whether the collection and use of 
personal information in the commercial context can be effectively regulated if it is not 
regulated nationally!' In keeping with the general principles applicable to the division of 
powers, the evaluation of provincial incapacity should not be overly formalistic. Instead, it 
should be understood as a tool (among others) for identifying the key feature of the general 
trade and commerce power — a distinct national focus. 

In the case of PIPEDA, the main argument is that provinces, acting alone or together, 
cannot pass laws that effectively protect personal information crossing provincial or 
international boundaries. It is in fact inherently difficult to address inter-provincial and 
international information flows; thus the importance of harmonization. This rationale 
presents an obvious difficulty — if Parliament sought to regulate inter-provincial and 
international information flows, it would have done so directly under the first branch of the 
trade and commerce power. The result would likely have involved substantially less 
regulation of intra-provincial matters. However, neither the content of PIPEDA, nor its 
legislative history suggest that PIPEDA is legislation targeted at only inter-provincial and 
international information flows. 

That being said, there may be a distinct national focus to legislation that seeks to impose 
minimum standards, around which provinces have some flexibility to harmonize, and which 
serves to impose a basic level of coherence among provincial regulatory regimes. Prior to its 
enactment, the federal Government argued that PIPEDA provides a general framework 
which is intended, as the Minister of Industry described, to provide "a basic set of fair 
information practices around which all stakeholders can harmonize"." Indeed, in the 
Securities Reference, the Supreme Court indicated that "[l]egislation aimed at imposing 
minimum standards applicable throughout the country and preserving the stability and 
integrity of Canada's financial markets might well relate to trade as a whole."85  

83  General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 60. 
84House of Commons Debates (Hansard, C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
85  Securities Reference at para. 114. 
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83 General Motors of Canada ltd. v. City National Leasing, [1989] 1 S.C.R. 641, para. 60. 
84House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
85 Securities Reference at para. 114. 
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As the Securities Reference has shown, however, the objective of harmonization because of the 
internationalization or inter-provincialisation of commercial exchanges is not sufficient to 
ground a comprehensive federal foray into a regulatory sphere. Indeed, if it were, this could 
mean that significant portions of commercial matters currently within provincial jurisdictions 
could become federally regulated. For harmonization per se to justify federal legislation in 
otherwise provincial matters would also deny the value of provincial autonomy and diversity, 
which is inherent in the Canadian federal constitution. 

While the Supreme Court refused to recognize the goal of harmonization as an unlimited 
license for Parliament to venture into areas of provincial jurisdiction, it also made very clear 
the limits of inter-provincial harmonization initiatives from a constitutional perspective. 
Although provinces may effectively cooperate with one another to harmonize provincial 
legislation across Canada,86  their "inherent prerogative to resile from an interprovincial 
scheme [...] limits their constitutional capacity to achieve the truly national goals" of federal 
legislation!' In short, if harmonization serves a truly national goal, the provinces' ability to 
achieve that goal through cooperative measures will not establish provincial capacity due to 
the inherently precarious nature of inter-provincial cooperation. 

But the fourth factor — provincial incapacity — is essentially about jurisdiction; there is little 
doubt that the federal objective of providing minimum standards of privacy regulation and a 
basic level of coherence across Canada, in order to further national and international 
economic objectives, could be met by the provinces and territories working together. 
Nevertheless, there is reason to doubt whether this national objective and degree of 
provincial incapacity could justify the wholesale regulation of privacy in the private sector 
through PIPEDA in any case. As earlier mentioned, national economic objectives do not 
suffice. One might also question the right of the federal government to oversee provincial 
legislation and decide on its sufficiency to meet national standards. There is no true opting 
out clause if similar legislation must be adopted, nor can this mechanism be accepted as true 
cooperative federalism. 

The fifth factor considers whether the failure to include one or more provinces in the 
legislative scheme would jeopardize the successful operation of the scheme in other parts of 
the country. This is where the precarious nature of inter-provincial cooperation comes in. 
PIPEDA ensures that all provinces adopt a substantially similar regulatory regime. The fact 
that Newfoundland and Labrador, Nova Scotia, New Brunswick, Prince Edward Island, 
Ontario, Manitoba, and Saskatchewan have failed to enact comprehensive private sector 

86  For example, the mandate of the Uniform Law Conference of Canada is to harmonize the laws of the 
provinces and territories of Canada. The work of the Conference is done by delegates appointed by member 
provincial governments. The Conference has a Civil Section which considers areas in which provincial and 
territorial laws would benefit from harmonization. The main work product of the Civil Section is reflected in 
"uniform statutes", which the Section adopts and recommends for enactment by all relevant governments in 
Canada. The Conference also has a Commercial Law Strategy, which is aimed at modernizing harmonizing 
commercial law in Canada (See information on the Uniform Law Conference of Canada website: 
http://www.ulcc.ca/en/about/). The Uniform Law Conference has adopted a number of uniform statutes, 
dealing with matters of provincial jurisdiction, which have been or are in the process of being implemented at 
the provincial and territorial level, including the Limited Liability Partnerships Act (Model), 1999, am. 2000, the 
Uniform Liens Act, 1996, am. 2000 and the Limitations Act, 2005 (See table at: 
http://www.ulcc.ca/en/us/Table_5_En.pdf).  
87  Securities Reference at para. 120. 
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provincial governments. The Conference has a Civil Section which considers areas in which provincial and 
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“uniform statutes”, which the Section adopts and recommends for enactment by all relevant governments in 
Canada. The Conference also has a Commercial Law Strategy, which is aimed at modernizing harmonizing 
commercial law in Canada (See information on the Uniform Law Conference of Canada website: 
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the provincial and territorial level, including the Limited Liability Partnerships Act (Model), 1999, am. 2000, the 
Uniform Liens Act, 1996, am. 2000 and the Limitations Act, 2005 (See table at: 
http://www.ulcc.ca/en/us/Table_5_En.pdf). 
87 Securities Reference at para. 120. 
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privacy legislation that is substantially similar makes the case for the need for a personal 
information regulatory safety net provided by PIPEDA. This lack of basic regulatory 
coherence across the country could reasonably be expected to undermine Canada's 
international credibility in commercial privacy matters, hinder the effective commercial 
management of personal information intra-provincially and increase the likelihood of privacy 
management gaffes in all parts of the country. 

The General Motors Indicia and Fundamental Principles of 
Federalism — National Focus, Provincial Autonomy and Diversity, and 
Intergovernmental Cooperation 

In light of these considerations, there are compelling reasons to believe that PIPEDA, as 
enacted, would not be upheld as constitutional and distinguished from the federal Securities 
Act. 

In our view, the context of enactment cannot be ignored. When the federal Securities Act was 
proposed, sophisticated and long-standing provincial securities regulation already existed 
across Canada. Inter-provincial harmonization had been extensively pursued and various 
models of federal-provincial cooperation had been considered over a number of decades.88  
As the Supreme Court explained, "[t]he follow-through effects of the proposed Act [would] 
be to subsume the existing provincial and territorial legislative schemes governing securities 
under the federal regulation scheme.”89  Although the proposed federal Securities Act allowed 
provinces to opt-in to its regime, its ultimate objective was not to provide a minimum 
standard, but to replace the provincial regulatory diversity with a uniform and 
comprehensive federal regime. 

PIPEDA was enacted in an entirely different context. At the time of its enactment, no 
province other than Quebec had comprehensive privacy regulation in the private sector." 
PIPEDA was apparently adopted on a priority basis to bring Canada in line with foreign 
trade requirements, particularly in the European Union. It is conceivable that the timely 
adoption of uniform privacy regimes at the provincial and territorial level was simply not 
possible at the time PIPEDA was adopted. The federal Government therefore spearheaded 
the privacy initiative, with the objective of inciting provincial jurisdictions to adopt their own 
regimes in a timely manner. This was recognized by the Minister of Industry when he said 
that: "In the pursuit of a harmonized privacy protection regime for Canada, we encourage all 
the provinces and the territories to move swiftly to legislate broadly within their own 
jurisdiction.”91  As such, a genuine case can be made that PIPEDA was enacted to 
temporarily fill a regulatory void and to ultimately provide minimum standards around which 
the provinces would harmonize. These objectives are consistent with the fourth and fifth 
indicia of the General Motors test. The question of true cooperation remains: was the regime 
imposed or developed jointly? 

88  Securities Reference at paras. 11-28. 
89  Securities Reference at para. 99. 
90  Houle and Sossin at 126. 
91House of Commons Debates (Mansard), C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
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88 Securities Reference at paras. 11-28. 
89 Securities Reference at para. 99. 
90 Houle and Sossin at 126. 
91House of Commons Debates (Hansard), C-6, Third Reading, 36th Leg., 2nd sess., October 22, 1999 (Hon. John 
Manley). 
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Arguably, unlike the federal Securities Act, the basic standards imposed by PIPEDA allow for 
a form of provincial autonomy and regulatory diversity through the enactment of 
substantially similar legislation. In time, the follow-through effects of PIPEDA were 
supposed to be a diversity of provincial regimes sharing a basic level of coherence, which 
was required to achieve national and international economic objectives. 

Still, if the objective of PIPEDA was in fact to encourage provincial and territorial 
jurisdictions to adopt privacy regimes, ten years after the adoption of PIPEDA, the results 
are disappointing. Today, a federal regime applicable to the collection, use and disclosure of 
personal information in the commercial context still applies, intra-provincially, in 
Newfoundland and Labrador, Nova Scotia, New Brunswick, Prince Edward Island, Ontario, 
Manitoba and Saskatchewan. 

As Houle and Sossin wrote in their paper: 

[...] The federal Government was therefore banking on having the provincial and 
territorial governments regulate personal information in the private sector in order to 
guarantee the constitutional validity of its own legislation in the longer term. Today, 
however, we remain far from attaining that objective."92  

The result is the comprehensive federal legislation of purely intra-provincial private sector 
privacy matters in these parts of the country.93  Such legislation arguably exceeds the 
legitimate national concern to provide minimum standards. 

PIPEDA was viewed by the federal government as embodying compromise and cooperative 
federalism. It provides a federal legislative framework where provinces and territories can 
opt out of the scheme by adopting substantively similar regimes. Meanwhile, it ensures that 
the remaining provinces and the territories will have adequate and uniform privacy 
protections in place. As such, PIPEDA was meant to be an integrated federal/provincial 
scheme involving various layers of divergent interests. The Supreme Court has made clear its 
willingness to defer to federal/provincial cooperative regimes." But just how real is the 
intended cooperation? 

An example of such a regime can be found in the Reference re Agricultural Products Marketing.95  
In that case, the Supreme Court upheld the constitutionality of a federal egg marketing 
statute. The statute was the federal element of interlocking federal and provincial legislation 
which established a national egg marketing agency and provincial egg marketing agencies. 
The agencies controlled the supply of eggs by the imposition of quotas on each province 
and, within each provincial quota, on each producer. The federal agency was elected by all 
egg producers in Canada regardless of whether their business was inter-provincial or local.96  
The federal egg marketing scheme clearly impacted on intra-provincial and local markets, 
and therefore prima fade trenched on provincial jurisdictions. Nonetheless, this highly 

92  Houle and Sossin, at page 47. 
93  With the exception of the health services sector in Ontario. 
94  Securities Reference at paras. 9, 58, 130. 
95Reference re Agricultural Products Marketing, [1978] 2 S.C.R. 1198. 
96Constitutional Law in Canada, 5th Edition Supplemented, Peter Hogg, Carswell, page 20-7. 
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integrated federal/provincial cooperative scheme was upheld on the basis of the federal 
trade and commerce power. As Pigeon J. observed for the majority, 

[...] otherwise it would mean that our Constitution makes it impossible by federal-
provincial cooperative action to arrive at any practical scheme for the orderly and 
efficient production and marketing of a commodity which all governments 
concerned agree requires regulation in both intra-provincial and extra-provincial 
trade. [...] I do not overlook the admonition in the Natural Products Marketing Act 
case [...] that the legislation has to be carefully framed but, when after 40 years a 
sincere cooperative effort has been accomplished, it would really be unfortunate if 
this was all brought to nought.[...]97  

The Supreme Court made similar comments in Fidiration des producteurs de volailles du Quebec v. 
Pelland with regard to a federal/provincial chicken marketing scheme: 

In my view, the 1978 Federal-Provincial Agreement, like the scheme in the Egg 
Reference, both reflects and reifies Canadian federalism's constitutional creativity and 
cooperative flexibility.[...]98  

The difference may however be in the important element of delegation in these schemes. 
They were developed jointly, provided for interlocking acts, and created true delegations. 
None of this is present in PIPEDA. 

The point, for the purpose of our discussion, is that courts may be reluctant to invalidate an 
integrated federal/provincial scheme, destined at harmonizing privacy practices in the 
commercial sector in Canada. However, there is a delimitation that has to be observed in 
every case. At the time of its enactment, PIPEDA was meant to be the federal jumping-off 
point for an integrated federal/provincial scheme. Unlike the Securities Act, PIPEDA 
accommodates and was designed to bring about diverse provincial regulation held together 
by a minimum level of federal coherence. The Securities legislation failed. Is PIPEDA in a 
better position? 

The difficulty is that, unlike the integrated egg and chicken marketing regimes, PIPEDA 
does not formally recognize that some purely infra-provincial privacy matters (i.e., the 
regulation of personal information held by organizations whose activities are essentially local 
and who do not transfer personal information inter-jurisdictionally) fall under exclusive 
provincial jurisdiction. Based upon federal/provincial agreements, the egg and chicken 
schemes served to "weave together the legislative jurisdiction of both levels of government 
in order to ensure a seamless regulatory scheme?'" They relied upon both federal and 
provincial legislation, as well as express delegations of administrative authority over certain 
federal matters to provincial agencies. None of this is provided for in PIPEDA. 

97Reference re Agricultural Products Marketing, [1978] 2 S.C.R. 1198, page 1296 (per Pigeon J.). 
98  Federation desproducteurs de volailles du Quebec v. Pelland, [2005] 1 S.C.R. 292, para. 15. 
99  Federation desproducteurs de volailles du Quebec v. Pelland, [2005] 1 S.C.R. 292, para. 4. 
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D. Conclusion 

PIPEDA comprehensively regulates purely intra-provincial aspects of private sector privacy 
matters in most provinces without any provincial legislative adoption of those aspects of the 
federal Act, or delegation of provincial administrative powers to the federal Privacy 
Commissioner. If such regulation exceeds PIPEDA's proper national focus, the absence of 
legally formalized intergovernmental cooperation may be constitutionally suspect. The 
option for provinces to "opt-out" by enacting substantially similar legislation provides a 
poor answer to the challenge that PIPEDA comprehensively regulates matters which were 
for the provinces, not Canada, to regulate. The international trade pressures, cooperative 
spirit and intended provincial diversity at the time of PIPEDA's enactment might arguably 
have satisfied the requirements of functional federalism and precluded a judicial declaration 
of invalidity if there had been a true economic regime in PIPEDA rather than a privacy 
regime, had a challenge been brought. However, over ten years later, one may doubt the 
constitutional validity of what is, in fact and in form, the unilateral federal regulation of all 
private sector privacy matters in most provinces. 

There is a very strong possibility that, in light of the Supreme Court's decision in the Securities 
Reference, PIPEDA's model of cooperative federalism may need to be revised. In particular, it 
may be necessary to formally recognize provincial legislative jurisdiction over purely intra- 
provincial aspects of private sector privacy regulation, which extend beyond the national 
interest in providing minimum standards. 

* * * 
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