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Online Liability/Intermediary Remedies  
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Equustek Solutions Inc v Google Inc,  [2015] 
SCCA No 355  

¬ June 9, 2017 letter to counsel: 

¬ “The Supreme Court of Canada is considering holding a media 

lock-up on the date on which the judgment in the above 

referenced appeal will be released.” 

¬ Court asking for comments by June 16, 2017. 

¬ De-indexing orders against search engines? 

¬ Extra-territorial injunctions? 

¬ Test for injunctions in Internet context? 
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 A.T. v. Globe24h.com, 2017 FC 114 

¬ “It is declared that the Respondent, Sebastian Radulescu, 

contravened the Personal Information Protection and Electronics 

Documents Act, SC 2000, c 5 by collecting, using and disclosing on 

his website, www.Globe24h.com (“Globe24h.com”), personal 

information contained in Canadian court and tribunal decisions for 

inappropriate purposes and without the consent of the individuals 

concerned; 

¬ The Respondent, Sebastian Radulescu, shall remove all Canadian 

court and tribunal decisions containing personal information from 

Globe24h.com and take the necessary steps to remove these 

decisions from search engines caches; 

¬ The Respondent, Sebastian Radulescu, shall refrain from further 

copying and republishing Canadian court and tribunal decisions 

containing personal information in a manner that contravenes 

the Personal Information and Electronic Documents Act…” 
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 EU orders against innocent third parties 
 ¬ EU Article 8(3) –numerous blocking orders 

¬ Cartier International AG & Ors v British Sky 

Broadcasting Ltd [2016] EWCA Civ 658 (06 July 2016)  

¬ The Football Association Premier League Ltd v British 

Telecommunications Plc & Ors [2017] EWHC 480 (Ch) 

(13 March 2017) 

¬ PJS v. News Group Newspapers [2016] UKSC 26 

(Court stating search engines should deindex foreign 

websites to enforce a privacy injunction) 

¬ APC v. Orange SA (Paris C.A.), Decision of March 16, 

2016 

¬ Mosley v. Google (Fr) and (Germany) 

¬ Google Spain v González 
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Universal Music Australia Pty Limited v TPG 

Internet Pty Ltd [2017] FCA 435 (28 April 2017) 

¬ “it is desirable for orders under s 115A to be made in an efficient 

and streamlined manner… 

¬ Although it is a bespoke provision, in my view the remedy is 

broadly analogous to processes which use the coercive powers of 

the Court to require third parties to take actions for the benefit of a 

litigant under principles developed pursuant to the Norwich 

Pharmacal case, preliminary discovery and also the 

administration of subpoenas and the like.” 
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Universal Music Australia Pty Limited v TPG 

Internet Pty Ltd [2017] FCA 435 (28 April 2017) 

¬ “…s115A was enacted to benefit rights holders, such as the 

applicants. Others undoubtedly do benefit from the proper 

policing of copyright law. Such laws benefit the cultural heritage 

of the community by encouraging the creative arts, the original 

owners of the copyrights who in due course often receive a 

financial return for their creations (frequently by assigning those 

rights) and current copyright owners and licensees…. The 

question of whether an innocent third party should bear the 

burden of costs incurred to the benefit of rights holders is not to 

be answered by asking a general question as to whom may, in a 

broad and abstract sense, benefit from copyright. At that level, 

everyone in the community does.” 
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U.S orders against innocent third parties: 

 ¬ Deindexing orders against search engine and injunctions 

against other OSPs such as social media sites and domain 

name registrars: Hermes v. Doe, (SDNY April 30, 2012); 

Chanel Inc. v. Does (D. Nev., Nov. 14, 2011);  ABS-CBN 

Corporation v Ashby, Case (Dist. Or. Aug. 8, 2014); Richemont 

International SA v Chen, Case  (SDNY Jan. 4, 2013), ABS-

CBN Corporation v Cinesilip.net 2017 WL 1628900 (S.D.Fla. 

May 1, 2017) 

¬ Hassell v. Bird, 247 Cal. App. 4th 1336 (2016)  (Injunction 

against Yelp to remove defamatory reviews to comply with 

judgment) 

¬ Arista Records LLC v. Tkach, 122 F.Supp.3d 32 (SDNY) 2015) 

(Cloudfare bound by TRO by acting in concert under Rule 65 

providing domain name registration service). 
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CG v Facebook Ireland Ltd & Anor [2016] 
NICA 54 (21 December 2016)  

“There was no dispute about the finding of the learned trial judge 

that McCloskey had harassed the respondent… Although 

Regulation 19 of the 2002 Regulations exempts an ISS provider 

from damages or other pecuniary remedy or criminal sanction 

where it has no actual knowledge of unlawful activity or 

information and is not aware of facts or circumstances from 

which it would have been apparent to the service provider that 

the activity or information was unlawful, there was no prohibition 

on the court granting an injunction to deal with the continuation 

of the harassment by McCloskey. Facebook did not take issue 

with the injunctive relief ordered by the learned trial judge 

requiring it to terminate the Predators 2 page as a remedy in 

respect of the harassment claim against McCloskey.”” 
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CG v Facebook Ireland Ltd & Anor [2016] 
NICA 54 (21 December 2016)  

“The proper operation of the notice and take down procedure should have 

caused Facebook to respond. They were on notice of the risk from the 

additional information about the location of his residence. They had the 

location of the page from the correspondence of 13 November 2013. 

They were not entitled to close their eyes to the information on the 

respondent’s address contained within the page and comments. 

Facebook was obliged to act as a diligent economic operator (See 

L’Oréal SA v eBay International [2012] Bus LR 1369). We conclude, 

therefore, that the first appellant had knowledge of facts and 

circumstances from 26 November 2013 from which it should have been 

apparent that private information was being disclosed. The onus then lay 

on Facebook to demonstrate that it acted expeditiously to take the 

information down. It did not seek to do so. Facebook is accordingly liable 

in misuse of private information from 26 November 2013 until the 

information was removed on 4/5 December 2013.” 
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AY, Facebook (Ireland) Ltd & Ors [2016] NIQB 
76 (9 September 2016)  

¬ “Facebook contends that it has no legal obligation to utilise PhotoDNA as 

this is a form of “monitoring” and to require monitoring is impermissible 

under Article 15. The plaintiff states that on the first occasion that the 

digital image was notified to Facebook the image ought to have been 

“blocked” by Facebook utilising PhotoDNA and that blocking does not 

involve monitoring. Mosley v Google Inc [2015] EWHC 59, [2015] 2 

C.M.L.R. 22 involved an application to strike out a claim on, amongst other 

grounds, that PhotoDNA involved impermissible monitoring.” 

¬  “PhotoDNA in the context of sexualised images of a child may amount to 

“blocking” as opposed to “monitoring.”... I respectively agree with Mitting J 

that at this stage of the proceedings it is not appropriate to strike out those 

parts of the plaintiff’s claim that allege that PhotoDNA should have been 

used after Facebook was first notified of the image in November 2014.” 

¬ See also, Muwema v Facebook Ireland Ltd [2016] IEHC 519 (No 

injunction to restrain defamation). 
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Voltage Pictures, LLC v Joe Doe #1 2017 FCA 97 

¬ “The internet service provider can charge a fee for the actual, reasonable 

and necessary costs associated with the act of disclosure. The act of 

disclosure does not fall within subsection 41.26(1) and, thus, is not 

subject to the “no regulation and, thus, no fee” default rule in subsection 

41.26(2). 

¬ What do we mean by the act of disclosure? It will be recalled that after 

the internet service provider has performed its subsection 41.26(1) 

activities, it is holding records that are in a manner and form that allows 

them to be used by copyright owners and courts to determine the identity 

of suspected infringers and in a manner and form that allows prompt 

disclosure. All that is left is the delivery or electronic transmission of 

these records by the internet service provider to the copyright owner and 

the internet service provider’s participation in the obtaining of a 

disclosure order from the Court.” 
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Voltage Pictures, LLC v Joe Doe #1 2017 FCA 97 

¬ “The protection and vindication of the rights of copyright owners is no 

small thing. That is a central feature of the Copyright Act. It is also a 

central feature of the Copyright Modernization Act, the statute that added 

the legislative regime to the Copyright Act. These statutes don’t just 

identify the purpose of protecting and vindicating the rights of copyright 

owners; they also tell us why this purpose matters.” 

¬ “The internet must not become a collection of safe houses from which 

pirates, with impunity, can pilfer the products of others’ dedication, 

creativity and industry. Allow that, and the incentive to create works 

would decline or the price for proper users to access works would 

increase, or both. Parliament’s objectives would crumble. All the laudable 

aims of the Copyright Act—protecting creators’ and makers’ rights, 

fostering the fair dissemination of ideas and legitimate access to those 

ideas, promoting learning, advancing culture, encouraging innovation, 

competitiveness and investment, and enhancing the economy, wealth 

and employment—would be nullified.” 
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 Bell Canada v ITVBOX.NET 2016 FC 612 

¬ “Sections 2.4, 3 and 21 of the Copyright Act give the Plaintiffs the 

exclusive rights to communicate their programs to the public by 

telecommunication via television broadcast, including the right to make 

these programs available in a way that allows a member of the public to 

access them at a time and place chosen by him or her, the right to 

reproduce the programs or any substantial of the programs, and the right 

to authorize such acts…  

¬ This is not a case where the Defendants merely serve as the conduit...The 

statutory defence provided in paragraph 2.4(1)(b) of the Copyright Act 

does not apply to the Defendants who go above and beyond selling a 

simple “means of telecommunication”. They also engage in acts related to 

the content of the infringed communications (Society of Composers, 

Authors and Music Publishers of Canada v Canadian Assn of Internet 

Providers, 2004 SCC 45 at para 92). Consumers can consequently stream 

or download the Plaintiffs’ programs and store them on their device without 

authorization from the Plaintiffs. This constitutes prima facie copyright 

infringement pursuant to section 27 of the Copyright Act.”” 
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 Wesley dba MTLFREETV.com v Bell Canada 
et al 2017 FCA 55  

¬ “Having carefully reviewed the evidentiary record, we are satisfied 

that it was open to the Federal Court to conclude as it did. In our 

view, in light of the uncontradicted evidence including the 

advertisement that these pre-loaded set up boxes are a way to 

access free tv content and avoid cable bills, the Federal Court 

was entitled to draw the inferences that it did. What the appellants 

are seeking is that this Court re-weighs the evidence and 

substitutes its own assessment to that of the Federal Court. It is 

not our role to do so, given that the appellants have not 

persuaded us that the Federal Court made an overriding and 

palpable error in evaluating the voluminous evidence before it.” 
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Filmspeler, ECLI:EU:C:2017:300, 26 April, 
2017  

¬ “…the concept of ‘communication to the public’, within 

the meaning of Article 3(1) of Directive 2001/ 29, must be 

interpreted as covering the sale of a multimedia player, 

such as that at issue in the main proceedings, on which 

there are pre-installed add-ons, available on the internet, 

containing hyperlinks to websites — that are freely 

accessible to the public — on which copyright-protected 

works have been made available without the consent of 

the right holders.” 
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 Trader v CarGurus, 2017 ONSC 1841 

¬ “CarGurus’ only argument on infringement is that for 34,185 of 

the Trader Photos, it did not actually reproduce them but rather 

“framed” them – that is, although the images from Dealers’ 

websites appeared to be part of CarGurus’ website, they were not 

physically present on CarGurus’ server, but located on servers 

hosting the Dealers’ websites.  I reject that argument.  In my view, 

when CarGurus displayed the photo on its website, it was 

“making it available” to the public by telecommunication (in a way 

that allowed a member of the public to have access to it from a 

place and at a time individually chosen by that member), 

regardless of whether the photo was actually stored on CarGurus’ 

server or on a third party’s server.” 
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 Trader v CarGurus, 2017 ONSC 1841 

¬ “However, I am not persuaded that CarGurus’ use of the Trader 

Photos is “fair”.  At this stage of the analysis, CarGurus’s own 

purpose may be considered – that purpose was strictly a 

commercial one.  The character of the dissemination of the 

Trader Photos was unfair, in that they were widely disseminated 

through the Internet for the entire life of the vehicle listing.  The 

entire photo was displayed, not just a portion of it. 

¬ CarGurus had alternatives to copying and making the Trader 

Photos available online.  CarGurus could have taken its own 

photos of the vehicles or arranged for others to do so.  The nature 

of the works is commercial photography, which is being used to 

further CarGurus’ commercial interests.  The effect of the dealing 

in the Trader Photos was to compete squarely with Trader in the 

Canadian digital marketplace arena.” 

 

20 16558272 

https://www.canlii.org/en/on/onsc/doc/2017/2017onsc1841/2017onsc1841.html?searchUrlHash=AAAAAQAIY2FyZ3VydXMAAAAAAQ&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc1841/2017onsc1841.html?searchUrlHash=AAAAAQAIY2FyZ3VydXMAAAAAAQ&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc1841/2017onsc1841.html?searchUrlHash=AAAAAQAIY2FyZ3VydXMAAAAAAQ&resultIndex=1
https://www.canlii.org/en/on/onsc/doc/2017/2017onsc1841/2017onsc1841.html?searchUrlHash=AAAAAQAIY2FyZ3VydXMAAAAAAQ&resultIndex=1


McCarthy Tétrault LLP / mccarthy.ca 

 

 Trader v CarGurus, 2017 ONSC 1841 

¬ “In this case, CarGurus was not acting as an intermediary to 

facilitate the user’s navigation to the location of online 

information. .. While CarGurus may have located information 

about a vehicle and provided it to the user through its website, it 

did not enable the user to find this information where it was 

located on the Internet (i.e. the Dealer’s webpage for that vehicle 

listing).  If the user was interested in a particular vehicle, the user 

was required to contact CarGurus, which in turn acted as a liaison 

between the user and the Dealer… 

¬ I therefore cannot conclude that CarGurus acted as an 

intermediary as contemplated by s. 41.27 during the infringement 

period.  CarGurus has failed to establish that it was the provider 

of an “information location tool” and is not entitled to protection 

from statutory damages.” 
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2251723 Ontario Inc. v Bell Canada, 2016 
ONSC 7273 
 

¬ “In offering its new service, VMedia is carrying on an undertaking as a 

new media retransmitter under s. 31 (1) of the Copyright Act.  VMedia’s 

new service therefore does not qualify for the compulsory license 

under s. 31 (2) of the Copyright Act which is only available to 

retransmitters who are not new media retransmitters.”  

¬ “Bell is entitled to the relief sought in paras. 1 (a) and (c) of its amended 

notice of application dated October 3, 2016: 

¬ a.      declaring that VMedia has infringed Bell’s rights under 

the Copyright Act by proceeding without Bell’s consent to simultaneously 

communicating CTV and CTV2 over-the-air television copyrighted works 

through VMedia’s new service that is delivered and accessed over the 

internet; and 

¬ b.      enjoining VMedia from continuing to do so on a permanent basis.” 
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GS Media, C-160/15, EU:C:2016:644 

¬ Posting hyperlinks on a website to a work which has been made 

freely available on another website with the consent of copyright 

holders does not constitute a ‘communication to the public’. 

¬ Where a person knew or ought to have known that the hyperlink 

posted provides access to a work illegally placed on the internet, the 

provision of that link constitutes a ‘communication to the public’. 

¬ When the posting of hyperlinks to an infringing file is carried out for 

profit there is a rebuttable presumption that the act of posting a 

hyperlink constitutes a ‘communication to the public’. 

¬ In the event that that link allows users to circumvent the restrictions 

taken by the site where the protected work is posted in order to 

restrict the public’s access to its own subscribers, the posting of 

such a link is a communication to the public.  

¬ See also, Mackie v Maxi Construction Ltd [2017]Scot 11 (7 Mar. 

2017) (Internal link to infringing file a communication to the public) 
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Nintendo of America Inc. v. King, 2017 FC 246 

¬ THIS COURT ORDERS AND DECLARES that: 

¬ “The Respondent, Go Cyber Shopping (2005) Ltd., 

has circumvented, offered services to the public 

and provided services to circumvent, distributed, 

offered for sale, and provided technologies, 

devices, and components to circumvent the 

Applicant’s technological protection measures 

which control access to the Nintendo Games.” 
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Geophysical Service Incorporated v EnCana 
Corporation, 2017 ABCA 125  

¬ “As found by the Trial Judge, there is no breach of copyright in 

this matter by the Boards’ disclosure of seismic data after the 

privilege period, including allowing data to be copied. “The 

specific legislative authority of the [Canada Petroleum Resources 

Act] and the Federal Accord Act overrides the general rights 

contained in the Copyright Act. Further, or in the alternative, the 

Regulatory Regime created a compulsory licencing system 

through which the Boards have authority to copy”: Decision, para 

318. Here, that means GSI’s exclusivity to its seismic data ends, 

for all purposes including the Copyright Act, at the expiry of the 

mandated privilege period. Thereafter, GSI has no legal basis or 

lawful entitlement to interfere or object to any decisions made by 

the Boards relating to its collected data.” 

25 16558272 

http://canlii.ca/t/h3jnp
http://canlii.ca/t/h3jnp
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-36-2nd-supp/latest/rsc-1985-c-36-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-36-2nd-supp/latest/rsc-1985-c-36-2nd-supp.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-c-42/latest/rsc-1985-c-c-42.html


McCarthy Tétrault LLP / mccarthy.ca 

 

16558272 26 



McCarthy Tétrault LLP / mccarthy.ca 

 

16558272 27 



McCarthy Tétrault LLP / mccarthy.ca 

 

Vancouver Community College v. Vancouver 
Career College (Burnaby) Inc., 2017 BCCA 41 

¬ AdWords search results: 

¬ “I conclude the second component of passing off, 

confusion, is fully established by proof that the 

respondent’s domain name is equally descriptive of the 

appellant and contains the acronym long associated to it. In 

my view, it was an error for the judge to discount the 

likelihood of confusion before the searcher arrives at the 

landing page of the website. Adopting the language 

of Masterpiece at para. 24, the judge “should have limited 

his consideration to how a consumer, upon encountering 

the [“VCC”] would have reacted”, and on that question, the 

necessary likelihood of confusion is established.” 
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Vancouver Community College v. Vancouver 
Career College (Burnaby) Inc., 2017 BCCA 41 

¬ “The appellant asks us to go farther and find that the 

respondent’s practice of bidding on keywords, including “VCC” 

and “Vancouver Community College” is sufficient to satisfy the 

second component of passing off... the critical factor in the 

confusion component is the message communicated by the 

defendant. Merely bidding on words, by itself, is not delivery of a 

message. What is key is how the defendant has presented 

itself, and in this the fact of bidding on a keyword is not 

sufficient to amount to a component of passing off, in my view.” 

¬ See also, Argos Limited v Argos Systems Inc. [2017] EWHC 

231 (ch) (no trade-mark infringement for use of similar domain 

name.) 
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Business Development Bank of Canada v 
Experian Canada Inc, 2017 ONSC 1851 

¬ Court awarded BDC damages for fraudulent misrepresentation and breach 

of a software development contract in an amount exceeding $44 million. 

¬ BDC sought “out of the box” lending software solution run by many 

financial institutions.  

¬ Procurement process: 

¬ Vendor pre-qualification with vendor interviews 

¬ RFI with detailed questionnaire and rating system 

¬ Demonstration of proposed software 

¬ No review of vendor manual – contractual deliverable 

¬ Contract – software to meet requirements (including RFI response) 

¬ Board approval 

¬ Court findings 
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Business Development Bank of Canada v 
Experian Canada Inc, 2017 ONSC 1851 

¬ BDC claimed as damages the reduction in economic benefits realized and increased 

costs incurred in the implementation of new software and business processes 

relating to BDC’s lending services. 

¬ 20.1 Neither the Supplier or BDC shall, nor shall they purport to, exclude or 

restrict liability for death or personal injury resulting from its negligence or that of 

its employees, servants or agents acting in the course of their employment, or 

resulting from fraud. 

¬ 20.4  Neither the Supplier or BDC shall in any circumstances be liable to the 

other for the following losses: 

¬ 20.4.1  lost profits, loss of business, loss of goodwill; or 

¬ 20.4.2  and indirect or consequential loss, 

¬ in each case caused in any way by some act, omission, or misrepresentation 

(excluding any fraudulent or negligent misrepresentation) committed in 

connection with this agreement (whether arising from negligence, breach of 

contract or howsoever), even if such loss was reasonably foreseeable or 

specifically advised to that Party. (emphasis added) 
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SAP UK Ltd v Diageo Great Britain Ltd [2017] 
EWHC 189 (TCC) (16 February 2017)  

¬ Diageo paid SAP between £50 – £61 million in licence and 

maintenance fees to use the mySAP Business Suite.  

¬ It integrated the software with software from Salesforce 

using SAP PI integrator software.  

¬ SAP claimed £54,503,578 in additional fees based on the 

API access. 

¬ SAP’s standard license terms purport to tie license fees to 

usage.  

¬ It claimed fees based on indirect use or access to its 

software.  
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SAP UK Ltd v Diageo Great Britain Ltd [2017] 
EWHC 189 (TCC) (16 February 2017)  

¬ “Recital A. SAP wishes to grant to the Customer, and the Customer wishes to 

accept, a licence to use certain software on the terms set out in this Agreement. 

The usage authorised by this Agreement is set out in the Exhibit; this may 

increase over time by means of further Exhibits being signed.” 

¬ “3.2 The authorised usage of the Software is set out in the Exhibit. The 

Customer shall inform SAP promptly if its usage is beyond that set out in the 

Exhibit, in which case additional licence and maintenance fees will become 

payable in accordance with clause 6.2.” 

¬ Without prejudice to any other rights and remedies of or available to SAP, if 

usage of the Software does not correspond to the Exhibit...the parties will meet 

in good faith to discuss the circumstances that gave rise to the recurrence and 

in the event such recurrence cannot be prevented or subsequently happens 

again then the Customer will pay for the necessary licences, additional licence 

and maintenance fees calculated in accordance with Customers then current 

corporate pricing levels, or in the absence of the same SAP’s then current price 

list shall be due from the date on which the unauthorised usage was first 

identified….  
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SAP UK Ltd v Diageo Great Britain Ltd [2017] 
EWHC 189 (TCC) (16 February 2017)  

“Named User” was defined as follows: 

¬ an individual representative (e.g. employee, agent, 

consultant, contractor) of the Customer, a Group 

Company, an Outsource Provider or a Supply Chain 

Third Party who is authorised to access the Software 

directly or indirectly (e.g. via the Internet or by means of 

a hand-held or third party device or system). The extent 

to which a Named User is authorised to use the 

Software depends upon his user category as set out in 

the schedule. 
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SAP UK Ltd v Diageo Great Britain Ltd [2017] 
EWHC 189 (TCC) (16 February 2017)  

¬ Diageo took the position that it did not owe license fees because 

¬ it paid SAP license fees to use its software  

¬ it paid SAP a licence fee to use the SAP PI  integrator program  

¬ it only integrated third party cloud based software that accessed or 

used databases residing in the SAP software  

¬ none of the Named User categories in its license covered this kind of 

use or access  

¬ no license fees were otherwise specified in the pricing exhibit for 

these activities  

¬ the type of usage made by it did not exist at the time of contracting  

¬ some of the use merely replaced access to the SAP software 

through call center personnel with a more efficient way of accessing 

and using data in the SAP applications. 
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SAP UK Ltd v Diageo Great Britain Ltd [2017] 
EWHC 189 (TCC) (16 February 2017)  

¬ Judge found that there was indirect access to SAP software.  

¬ Judge found that license fees were owed even though there were no 

Named User categories for this usage. 

¬ The starting point is the express words used by the parties in the 

Agreement. Introductory paragraph A and clause 3.1 provide that SAP 

grants to Diageo a licence to use the Software… 

¬ The extent of the licence is defined by Introductory paragraph A and 

clause 3.2 which state that the usage authorised by the Agreement is 

set out in the Exhibit… 

¬ The plain and obvious meaning of the above provisions is that only 

Named Users are authorised to use or access the mySAP ERP 

software… 

¬ See, Barry Sookman SAP wins major lawsuit based on indirect use and 

named user license terms: SAP v Diageo 
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 Atos v Sapient, 2016 ONSC 6852 

¬  ”Section 4 of Schedule 10A gives Sapient the right to terminate 

“in its discretion”. Given that Sapient has a discretion to 

terminate, it follows that such discretion must be exercised in 

good faith… 

¬ In my view, Sapient’s purported exercise of its discretion to 

terminate the Subcontract for failure to meet Milestone 54 was 

not done in good faith.” 

¬ “…it is clear that they actively encouraged Siemens to continue 

acting under the Subcontract…In response to Sapient’s 

encouragement/affirmation, Siemens continued to commit 

significant resources to fulfil the Subcontract, both in respect of 

Data Conversion and AMS.” 
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 Atos v Sapient, 2016 ONSC 6852 

¬ “Election at common law takes place where a party is faced with a choice 

between two inconsistent courses of action that affect another party’s rights 

or obligations, and knowing that the two courses of action are inconsistent 

and that he or she has a right to choose between them, makes an 

unequivocal choice and communicates that choice to the other party. The 

doctrine provides that the party making the election is afterwards precluded 

from resorting to the course of action that he has rejected. The election is 

effective at the point of communication on the basis that the parties to any 

ongoing relationship are entitled to know where they stand...” 

¬ “Prior to May 5, 2009, Sapient was well aware that Siemens had failed to 

meet the reconciliation targets set out in the Data Conversion Statement of 

Work for the Mock tests. In fact, Sapient raised what it considered to be 

Siemens’ failures of performance with Siemens on more than one occasion. 

Rather than terminating the Subcontract or the Data Conversion portion of 

the Subcontract, however, Sapient exhorted Siemens to continue its work 

under the Subcontract.” 
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 Atos v Sapient, 2016 ONSC 6852 

¬ “The term “material breach” referred to in Section 17.2 of the 

Subcontract is not defined. Siemens submits that a material breach 

is a breach which is substantial or goes to the root of the contract... 

That terminology, however, is synonymous with the now discarded 

doctrine of fundamental breach. Further, in Spirent 

Communications, 2008 ONCA 92 (CanLII), 88 O.R. (3d) 721 at 

paras. 38-39, the Court of Appeal held that a “material breach” was 

one that has material consequences but “does not rise to the level of 

one that has deprived the innocent party of substantially the whole 

benefit of the contract.”” 

¬ “Accordingly, having regard to the words themselves, the contractual 

context and the provisions of the Subcontract as a whole, I conclude 

that the term “material breach” in Section 17.2 means a non-trivial 

breach that affects or may affect Sapient’s ability to perform its 

obligations under the Prime Contract in a material respect and which 

can either be cured within 30 days of notice or is incapable of being 

cured.” 
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 Atos v Sapient, 2016 ONSC 6852 

¬ “18.6.1 SUBJECT TO SECTION 18.6.2, NOTWITHSTANDING 

ANYTHING TO THE CONTRARY HEREIN, EACH OF 

SUBCONTRACTOR AND SAPIENT WILL BE LIABLE TO THE 

OTHER WITH RESPECT TO THIS AGREEMENT AND ANY 

OTHER OBLIGATIONS RELATED THERETO ONLY FOR 

DIRECT DAMAGES AND FOR AN AMOUNT THAT WILL NOT 

EXCEED, IN THE AGGREGATE’ 

¬ FOR GREATER CERTAINTY, SUBJECT TO SECTION 18.6.2, 

NEITHER SUBCONTRACTOR NOR SAPIENT WILL BE LIABLE 

TO THE OTHER TO THE OTHER FOR INDIRECT, SPECIAL, 

CONSEQUENTIAL OR PUNITIVE DAMAGES OR FOR LOSS 

OF PROFITS (COLLECTIVELY, “EXCLUDED DAMAGES”), 

EVEN IF THE PARTY HAS BEEN ADVISED OF THE 

POSSIBILITY OF SUCH DAMAGES.” 
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 Atos v Sapient, 2016 ONSC 6852 

¬ “…in my view the reference to “loss of profits” in Section 18.6.1 refers to 

consequential or indirect lost profits, i.e., a breach that causes either 

Siemens or Sapient to lose profit from other work forgone as a result of the 

breach. Consequential lost profits do not include profits under the 

Subcontract but rather are indirect losses which are only recoverable when 

they are foreseeable or communicated to the defendant: Hadley v. 

Baxendale (1854), 9 Exch. 341, 156 E.R. 145 (Eng. Ex. Div.) at para. 3. My 

conclusion that the provision of “loss of profits” in Excluded Damages relates 

to consequential or indirect profits is further confirmed by the concluding 

words of the paragraph which provide: “even if the party has been advised of 

the possibility of such damages.” That language is in accordance with 

the Hadley recovery principle for consequential damages.” 

¬ “In my view, the above interpretation of “loss of profits” in s. 16.1 is also 

confirmed when considering the context of the Subcontract. The AMS portion 

of the Subcontract is a fixed price commercial contract for services. It is 

reasonable to assume that parties who enter into such a contract would rely 

on the fact that they would receive the loss of profit component of the price in 

the event of a breach.” 
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C&S Associates UK Ltd v Enterprise Insurance 
Company Plc [2015] EWHC 3757 

¬ “There is, therefore, an express contractual right to terminate in the case of a 

"material" breach which is subject, in the case of a breach which is "capable 

of remedy", to the giving of notice and the breach remaining unremedied 

after 30 days. A "material breach" here must include an actual breach of at 

least some degree of seriousness, but it need not be repudiatory. 

Conversely, any actual breach which satisfies the criteria for repudiation at 

common law is very likely to be a material breach within the meaning of this 

clause. 

¬ I do not accept that, in the case of those breaches which do satisfy those 

criteria, Enterprise has agreed not to exercise its common law right to treat 

the contract as discharged. Clause 15.2 provides an express contractual 

right to terminate, with the consequences set out in clause 16, which is 

additional to the right to terminate for repudiation at common law. Clear 

words would be required in order to conclude that termination for repudiation 

was excluded: cf. Stocznia Gdynia SA v Gearbulk Holdings Ltd [2009] 

EWCA Civ 75, [2010] QB 27 at [23]. There are no such words here.” 
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C&S Associates UK Ltd v Enterprise Insurance 
Company Plc [2015] EWHC 3757 

“C&S accepts this, but submits that clause 15.2 amounts to an agreement 

that any material breach which was capable of being remedied would not 

amount to a repudiation. I do not accept that the clause should be read in 

this way. Termination for material breach and for repudiation are separate 

matters even if there is some overlap between them. The criteria for 

repudiation are demanding but, if they are satisfied so that the effect of a 

breach is to deprive Enterprise of substantially the whole benefit of the 

contract, there is no reason why it should not treat the contract as 

discharged. That is so even in the case of a breach which is capable of 

remedy in the sense that it is possible that C&S may be able to improve its 

performance in the future if given an opportunity to do so. Once again, Mr 

Flowers' fire metaphor may be apt: in the event of major systemic 

negligence causing serious damage to Enterprise's business so that it was 

receiving nothing like the service for which it had bargained, Enterprise 

would not be obliged to wait and hope that C&S's performance would 

improve.” 

 
44 

http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html


McCarthy Tétrault LLP / mccarthy.ca 

 

C&S Associates UK Ltd v Enterprise Insurance 
Company Plc [2015] EWHC 3757 

¬ "13.1 Enterprise and its appointed professional advisers shall 

have the right to examine C&S's books and records relating to its 

handling and servicing of Enterprise claims which are the subject 

of this Agreement. Such audits may take place at C&S's premises 

during business hours, Enterprise having given reasonable prior 

notice of its intention to conduct an audit either at C&S's premises 

or via remote access of C&S's systems. 

¬ 13.2 Enterprise and its appointed professional advisers may carry 

out such audits of C&S's premises and systems as frequently as 

they wish on the giving of reasonable notice during normal 

business hours (being not less than three working days). 

Enterprise and its professional advisers shall at their own cost 

have the right to take copies of any data and records relating to 

Enterprise claims they reasonably require and C&S shall provide 

all necessary facilities to do so." 

 45 16558272 

http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html
http://www.bailii.org/ew/cases/EWHC/Comm/2015/3757.html


McCarthy Tétrault LLP / mccarthy.ca 

 

C&S Associates UK Ltd v Enterprise Insurance 
Company Plc [2015] EWHC 3757 

“It was understood by both parties that C&S maintained paper rather 

than electronic files, although it would also create a database of claims 

to which Enterprise would have remote access, as in fact it did. Reading 

the contract as a whole it is clear that C&S was both obliged to handle 

claims notified to it, and to do so with the skill and care of a specialist 

claims handler, and also that it was entitled to do so in order to earn its 

fee. It could only do this efficiently if it had possession of the files. If 

these were removed from its premises for any length of time, disruption 

to the efficiency of its claims handling would inevitably follow, which 

would damage both parties' interests. The concerns which C&S 

expressed about this, and about the delay in returning files which had 

been sent to Ozon for review, were justified. It follows that a 

construction which permitted Enterprise to demand that files be sent to it 

away from C&S's premises would be surprising. That does not mean 

that such a construction is impossible, but it is a legitimate 

consideration.” 
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Tremblay-Lavigne et al. v. Five Star Innovactions 
Inc, 2016 BCPC 453 

¬ “As the parties did not take the time to set out in writing even the most 

basic aspects of their oral agreement, given the conflict in the evidence 

the court is unable to make findings of fact as to all its details.  However, 

I am satisfied that the parties entered into an oral agreement retaining 

the claimants to develop the 3-D portion of their software program for 

approximately $100,000.00, on the understanding that the defendant 

company would own all rights to the intellectual property.” 

¬ “I find that the contractual negotiations broke down due to the claimants’ 

failure to honour an essential condition of the oral contract, namely that 

the defendants would hold all the intellectual property rights… 

¬ Ms. Saurette considered these demands to be “extortion”, and I find 

them to be in breach of the oral agreement that these rights would reside 

with the defendant upon payment in full for the services provided.  This 

demand was also in breach of the implied condition that the parties 

would negotiate in good faith based on the oral agreement.” 
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Bombardier Transportation Canada Inc. v 
Metrolinx, 2017 ONSC 2372  

¬ Does the dispute resolution process under the 

Contract apply to the Notice of Default and MTX’s right 

to terminate the Contract for material default? 

¬ If it does, should the court grant an interlocutory 

injunction that preserves the status quo and prevents 

MTX from terminating the Contract for material default 

while the validity of the Notice of Default is determined 

under the dispute resolution process? 

¬ Is BTC entitled to an interlocutory injunction nunc pro 

tunc? 
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Bombardier Transportation Canada Inc. v 
Metrolinx, 2017 ONSC 2372  

“It does not make commercial sense to exclude MTX’s 

right to terminate the Contract for material default, which 

is one of the most serious disputes that could arise, from 

the mandatory dispute resolution process agreed to by the 

parties. Such an approach would render the dispute 

resolution process in the Contract ineffective. Considering 

the terms of the Contract as a whole, in the light of sound 

commercial principles, I am satisfied that GC 23 and GC 

24 apply to all disputes that arise under the Contract, 

including MTX’s right to terminate the Contract for 

material default.” 
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Bombardier Transportation Canada Inc. v 
Metrolinx, 2017 ONSC 2372  

¬ “I am satisfied that BTC has established that there is a meaningful risk that it 

will suffer irreparable harm if the Contract is terminated for material default 

because its ability to successfully bid on future LRV projects will be 

adversely affected. I have also concluded that the damage to BTC’s supply 

chain and the potential loss of certain of its expert workforce resulting from a 

termination of the Contract for material default will negatively affect BTC’s 

ability to start up again to perform its obligations under the Contract if the 

DRB concludes that BTC is not in material default. There is no realistic way 

to quantify these losses so that there is a meaningful doubt as to the 

adequacy of damages if the injunction is not granted.” 

¬ “in considering the balance of convenience as between MTX and BTC, this 

unconditional right to terminate the Contract for convenience weighs in 

favour of granting the injunction. If I do not grant the injunction, BTC will 

suffer the irreparable harm I have referred to above. If I do grant the 

injunction, MTX can still terminate the Contract for convenience.” 
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Bombardier Transportation Canada Inc. v 
Metrolinx, 2017 ONSC 2372  

¬ “BTC submits that the interlocutory injunction should be made 

nunc pro tunc back to July 12, 2016, so as to stay the running 

of certain cure periods contained in the Contract. According to 

BTC, granting such an order will preserve the status quo 

between BTC and MTX.” 

¬  “I am satisfied that the cure periods in the Contract should be 

stayed pending the completion of the dispute resolution 

process. The interlocutory injunction will apply to all relevant 

cure periods from July 12, 2016.” 
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Artifex Software Inc v Hancom, Inc No. 16-cv-
06982-JSC (N.D.ca. Apr.25, 2017) 

"Defendant contends that Plaintiff's reliance on the unsigned GNU 

GPL fails to plausibly demonstrate mutual assent, that is, the 

existence of a contract. Not so. The GNU GPL, which is attached to 

the complaint, provides that the Ghostscript user agrees to its terms 

if the user does not obtain a commercial license. Plaintiff alleges that 

Defendant used Ghostscript, did not obtain a commercial license, 

and represented publicly that its use of Ghostscript was licensed 

under the GNL GPU. These allegations sufficiently plead the 

existence of a contract. See, e.g., MedioStream, Inc. v. Microsoft 

Corp., 749 F. Supp. 2d 507, 519 (E.D. Tex. 2010)(concluding that 

the software owner had adequately pled a claim for breach of a 

shrink-wrap license).” 
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Composite Technologies Inc. v. Shawcor Ltd., 
2017 ABCA 160  

¬ Paragraph 3 of the technology transfer agreement states that Composite 

Technologies “sells, assigns, transfers and sets over to Proflex its entire 

right, title and interest in and to … (a) the inventions disclosed in the 

Assigned Patents; (b) the Assigned Patents; (c) all issued patents and 

patent applications assigned in the future to … [Composite 

Technologies] relating to the Products; (d) the Assigned Know How.” 

¬ “Assigned Patents” shall mean the issued patents as set out in Schedule 

A, all future patents which issue as a consequence of the patent 

applications set out in Schedule A, and all issued patents and patent 

applications assigned in the future to CTI relating to the Products. 

¬ “Assigned Know How” shall mean such techniques, practices, 

knowledge, skills, experiences, and other proprietary information and 

data of CTI which are required and adequate to permit Proflex to 

manufacture the Products. 
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Composite Technologies Inc. v. Shawcor Ltd., 
2017 ABCA 160  

¬ “There is no doubt as to the ordinary meaning of the verbs “sell”, “assign”, 

“transfer” and “set over”. 

¬ According to Webster’s Third New International Dictionary of the English 

Language Unabridged,  “sell” may mean “to give up (property) to another for 

money or other valuable consideration: hand over or transfer title to (as 

goods or real estate) for a price”. The same source] offers this definition of 

“assign”: “to transfer to another in writing (one’s title to or interest in property, 

esp. intangible property)”. Again, Webster’s says this about “transfer”: “to 

make over or negotiate the possession or control of (a right, title, or property) 

by a legal process usu. for a consideration: convey < to preserve the farm 

intact he ~s it to one heir>”. 

¬ Nor is there any reason to dispute the appropriate meaning of “entire”. The 

two premier dictionaries of the English languages both present comparable 

meanings. Webster’s appropriate meaning is this: “with no element or part 

excepted: whole, complete”.  The Oxford English Dictionary presents an 

almost identical meaning: “Whole, with no part excepted.” 
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Composite Technologies Inc. v. Shawcor Ltd., 
2017 ABCA 160  

¬ “Taking into account the stipulated definitions of the 

capitalized terms in paragraph 3, the text of the whole 

document, the purpose accounting for the technology 

transfer agreement and the business environment in which it 

would operate, we unhesitatingly conclude that Composite 

Technologies transferred to Proflex Pipe any interest it had in 

the issued and pending patents described in schedule A, any 

interest it may have in future patents relating to flexible 

composite pipe technology and any other proprietary 

information not protected by the issued or pending patents 

disclosed in schedule A that would allow Proflex Pipe to 

manufacture flexible composite pipe. This is a 

comprehensive sale on the part of Composite 

Technologies…” 
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Composite Technologies Inc. v. Shawcor Ltd., 
2017 ABCA 160  

¬ “It has no legal basis to complain about the use others make of the 

flexible composite pipe technology that it transferred to Proflex Pipe. 

Proflex Pipe, when it had legal status and was the legal owner, was 

the only one who could commence an action against persons who 

appropriated the flexible composite pipe technology… 

¬ The plaintiffs have not presented any evidence that they had agreed 

upon “definite and accountable” terms different from those 

incorporated in the September 15, 1999 technology transfer 

agreement. In affidavits filed by Mr. Wolfe and Russ Agnew both swore 

that “it was always the intention of the parties that … [Composite 

Technologies] would hold the intellectual property relating to flexible 

composite pipe”. But neither of these deponents claimed that anything 

more concrete then an “intention” existed. No effort was made to 

document the meetings at which the issue was raised or what actually 

was agreed to.”  
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Composite Technologies Inc. v. Shawcor Ltd., 
2017 ABCA 160  

“Given that the technology transfer agreement is a commercial contract, that 

it must have been the product of due deliberation, that its meaning is 

indisputable, and that there is a complete absence of any evidence stating 

that Composite Technologies had any other intellectual property relating to 

flexible composite pipe technology other than that protected by the issued 

patents and pending patents applications and other proprietary information, 

it is hard to understand how either or both of the persons who signed the 

technology transfer agreement on behalf of Composite Technologies 

and Proflex Pipe could assert that “it was always the intention of the parties 

that ... [Composite Technologies] would hold the intellectual property relating 

to flexible composite pipe and grant the right to use certain aspects of that 

intellectual property to other parties including Proflex for manufacture”… 

“[T]he primary source for understanding what the parties meant is their 

language interpreted in accordance with conventional usage: ‘we do not 

easily accept that people have made linguistic mistakes, particularly in 

formal documents”” 
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Peter Vogel Instruments Pty Ltd v Fairlight.Au Pty 
Ltd [2016] FCAFC 172 (9 December 2016) 

¬ Clause 20 “provides that upon receipt of the final payment of 

$50,000, Fairlight agrees that the software and its source 

components developed by Fairlight under the Agreement would 

transfer to PVI. It further provides that “the exact definition of IP to 

be transferred will be defined in a separate document”.” 

¬ “There was no dispute between the parties that the “transfer” 

contemplated in clause 20 was of the copyright in the software so 

developed.” 

¬ “Clause 22 provides that PVI will “own the Fairlight CMI Software 

application and all its specific source code including elements of 

the Crystal Core source code”.” 

58 16558272 

http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2016/172.html?stem=0&synonyms=0&query=Vogel and FAIRLIGHT.aU&nocontext=1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2016/172.html?stem=0&synonyms=0&query=Vogel and FAIRLIGHT.aU&nocontext=1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2016/172.html?stem=0&synonyms=0&query=Vogel and FAIRLIGHT.aU&nocontext=1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2016/172.html?stem=0&synonyms=0&query=Vogel and FAIRLIGHT.aU&nocontext=1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2016/172.html?stem=0&synonyms=0&query=Vogel and FAIRLIGHT.aU&nocontext=1


McCarthy Tétrault LLP / mccarthy.ca 

 

Peter Vogel Instruments Pty Ltd v Fairlight.Au Pty 
Ltd [2016] FCAFC 172 (9 December 2016) 

“there is no doubt that the parties had a clear intention that such 

software as Fairlight developed for the project was assigned to PVI 

upon receipt of the final payment of $200,000. That payment was made 

in April 2012. On a factual level, the need for exact definition arose 

because certain third party or generic software may have been 

necessary to complete the project. There is no doubt, as a matter of 

fact, that whatever third party or generic software was to be excluded 

from the software assigned was an insignificant aspect of the bargain 

being struck by the parties. They agreed that all software created by 

Fairlight for PVI was assigned to it, and the terms of clauses 23 – 25 

indicated that the parties were content to nominate a fee for the licence-

back (“about $1,500 per license”). In our view the mechanical step of 

identifying that software did not preclude the completion of the 

assignment of the software which originally lay in the hands of Fairlight.” 
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The Software Incubator Ltd v Computer Associates 
UK Ltd [2016] EWHC 1587 (QB) (01 July 2016)  

¬ Are software licenses “sales of goods” under the UK Commercial Agents 

(Council Directive) Regulations 1993? 

¬  In common parlance, and without wishing to state the obvious, I believe that 

as a piece of sophisticated, commercial non-bespoke software, it would be 

regarded, at the very least as a "product“… Like other pieces of software, it is 

"commodified" i.e. it is capable of transfer and commercial exploitation…  

¬ While there is copyright in the Product owned by CA, it would be wrong to 

describe the Product as simply intellectual property in my view. Rather, the 

property rights associated with it are simply intellectual as opposed to real or 

personal. In that sense it is like other products, for example, music 

downloaded on MP3 files or books downloaded in electronically readable 

form... 

¬ Working from first principles, therefore, I would consider that the Product 

would today, be regarded as "goods" albeit that it is not tangible.” 
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The Software Incubator Ltd v Computer Associates 
UK Ltd [2016] EWHC 1587 (QB) (01 July 2016)  

“In a commercial functional sense, there can be no 

doubt that there is a sale because for the vast 

majority of customers for the Product the aim is that 

they receive a perpetual licence subject only to 

particular conditions in relation to breach etc and 

otherwise subject only to questions of upgrades and 

maintenance. The intention, as with the sale of any 

product is that the purchaser has the unfettered 

ability to use it forever subject to copying restrictions 

and so on. The Agreement itself refers to sales as 

noted above.” 
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Bennett v Lenovo, 2017 ONSC 1082  

¬ “it is not at all plain and obvious under Canadian law that a laptop 

that cannot be used on-line because of a hidden defect that has 

compromised the user’s privacy, and can only be used off-line for 

word processing, is nonetheless merchantable. As Professor 

Fridman notes, “If the test for unmerchantability [is] that the article 

is fit for no use, few goods would be unmerchantable because 

use can always be found for goods at a price.”[5] Further, it is not 

plain and obvious that a reasonable computer user today would 

ever agree to purchase and use an affected laptop, knowing 

about the security risks created by the VD adware program, 

without insisting on a substantial reduction in the purchase price.” 
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Selden v Airbnb, Inc 2016 WL 6476934 (D.Co. 
Nov. 1, 2016) 

“A “browsewrap” agreement is one in which an internet user accepts a 

website's terms of use merely by browsing the site.  

A “clickwrap” agreement is one in which an internet user accepts a 

website's terms of use by clicking an “I agree” or “I accept” button, with 

a link to the agreement readily available.  

A “scrollwrap” agreement is like a “clickwrap,” but the user is presented 

with the entire agreement and must physically scroll to the bottom of it 

to find the “I agree” or “I accept” button.  

“Sign-in-wrap” agreements are those in which a user signs up to use an 

internet product or service, and the signup screen states that 

acceptance of a separate agreement is required before the user can 

access the service. While a link to the separate agreement is provided, 

users are not required to indicate that they have read the agreement's 

terms before signing up.” 
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1395804 Ontario Ltd. (Blacklock’s Reporter) v. 
Canada (Attorney General), 2016 FC 1255 

¬ “…the owner of copyright must establish that the 

terms of use actually prohibit the access or 

distribution in question and that the person 

involved was aware of the limitations… 

¬ It is a simple exercise to bring the stipulated terms 

of use to the attention of a subscriber to a paywall-

protected news service. All that is required is an 

acknowledgement at the time of acquiring access 

that the terms in question were read and 

accepted.” 
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 1395804 Ontario Ltd. (Blacklock’s Reporter) v. 
Canada (Attorney General), 2016 FC 1255 

¬ “In this case Blacklock’s failed to ensure that its subscribers were aware 

of the Terms and Conditions it sought to impose.  

¬ In my view Blacklock’s approach is deficient...because the Terms and 

Conditions of use were not clearly brought to Ms. Marsden’s attention for 

acceptance... 

¬ The requirement for bringing contractual conditions to the attention of a 

subscriber at the time of purchase is well-known in the law. It is not 

something that is imposed by bare inference or by falling back on the 

supposed sophistication of users. At a minimum the party to be bound 

must be shown to have been aware of the Terms and Conditions at the 

time of purchase: see Kobelt Manufacturing Co v Pacific Rim Engineered 

Products (1987) Ltd, 2011 BCSC 224 at para 124, 84 BLR (4th) 189.” 

¬ See, Barry Sookman Browsewraps, fair dealing and Blacklock’s Reporter 

v Canada: a critical commentary 
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Vitacost.com, Inc v Mccants 210 So.3d 761 
(CA.Fla.2017) 
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¬ “Browsewrap” agreements have only been enforced when the 

hyperlink to the terms and conditions is conspicuous enough to place 

the user on inquiry notice. Uniformly, courts have declined to enforce 

“browsewrap” agreements when the hyperlink to the terms and 

conditions is buried at the bottom of the page, and the website never 

directs the user to review them.  

¬ Here…none of the webpages made the plaintiff's purchase subject to 

the “terms and conditions of sale.” The seller's website allowed a 

purchaser to select a product and proceed to check-out without 

seeing the hyperlink to the “terms and conditions” because the 

hyperlink would not be visible unless the purchaser scrolled to the 

bottom of the page. Once on the check-out webpage, the hyperlink is 

only labeled “terms and conditions,” and the page contains no 

statement that the sale is subject to those “terms and conditions.” 
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Hite v Lush Internet Inc. 2017 WL 1080906 
(D.NJ. Mar 21, 2017) 

¬ “Here, “the design and content of the website and the 

agreement's webpage,” demonstrates that Lush's website does 

not conspicuously display the Terms of Use. The Terms of Use 

hyperlink can be found at the very bottom of Defendant's website, 

in smaller typeface than other nearby links, in a tiny fragment that 

states: “© 2002–2016 LUSH North America. View our Terms of 

Use and Privacy Policy.” Nothing requires the user to open, let 

alone read, the terms before conducting a transaction they 

purport to govern. Whether the Terms of Use are worded in a 

clear and unambiguous manner… is immaterial when the user is 

not meaningfully exposed to those Terms in the first place.” 

¬ “The Court finds that the Terms of Use were not so conspicuously 

placed that a reasonably prudent user of Defendant's website 

would have been on notice of the terms contained therein.” 
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Peng v Uber Technologies, Inc 2017 WL 
722007 E.D.N.Y. Feb 23, 2017)  

“The record before the Court establishes that each of the Plaintiffs 

assented to the electronically signed Services Agreements. Plaintiffs all 

acknowledge that they clicked on the "YES, I AGREE" buttons when 

they first signed up”...  Above the "YES, I AGREE" button that each 

Plaintiff clicked was the statement, "By clicking below, you represent 

that you have reviewed all the documents above and that you agree to 

all the contracts above." The links to the documents were higher up on 

the same page (underneath a statement in all caps informing drivers 

that "TO GO ONLINE, YOU MUST REVIEW ALL THE DOCUMENTS 

BELOW AND AGREE TO THE CONTRACTS BELOW"). After clicking 

"YES, I AGREE," there was a further affirmation of assent: the screen 

went black, and a large box popped up which read in bold, capitalized 

letters: "PLEASE CONFIRM THAT YOU HAVE REVIEWED ALL THE 

DOCUMENTS AND AGREE TO ALL THE NEW CONTRACTS." 

Plaintiffs were again directed to click either, "NO" or "YES, I AGREE.”” 
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Peng v Uber Technologies, Inc 2017 WL 
722007 (E.D.N.Y. Feb 23, 2017)  

“While the Court is sympathetic to Plaintiffs' argument 

that their assent was not informed because they were 

unable to read the Services Agreement, which was 

provided solely in English, the Court is bound by clearly 

established law holding that failure to read a contract is 

not a defense to contract formation… Ballas v. Virgin 

Media, Inc., 2007 WL 4532509, at *3 (N.Y. Sup. Ct. Dec. 

6, 2007) ("A party is under an obligation to read a 

document before accepting its terms and cannot avoid 

the effect of the document by asserting [that] he or she 

did not read or understand [its] contents . . . ."), aff'd 875 

N.Y.S. 2d 523 (N.Y. App. Div. 2009).” 
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ADP, LLC v. Lynch, Court of Appeals 
2017 WL 496089 (3rd.Cir. Feb. 7, 2017) 

“While Lynch and Halpin emphasize that they "were 

never required to check a box that said `I read and 

agreed to or accept or acknowledge the terms set forth 

thereunder,'" they checked a box affirming that they 

"read" the documents. The documents explicitly advised 

them that the noncompetes were a condition of 

accepting the stock award. After checking this box, they 

also clicked the "Accept Grant" button and entered their 

personal passwords.  The District Court thus correctly 

concluded that Lynch and Halpin were likely bound by 

the terms of the noncompetes.” 
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Devries v Experian Information Solutions, Inc 2017 
WL 733096 (N.D.Cal. Feb 24, 2017) 

¬ “Here, on order page "Step 2 of 2," directly above the "Submit Secure 

Order" button, EIS stated: 

¬ Click "Submit Secure Order" to accept the Terms and Conditions 

above, acknowledge receipt of our Privacy Notice and agree to its 

terms, confirm your authorization for ConsumerInfo.com, Inc., an 

Experian company, to obtain your credit report and submit your secure 

order. 

¬ The phrases "Terms and Conditions" and "Privacy Notice" were in blue, a 

different color than the rest of the text, indicating that they were active 

hyperlinks that the consumer could click to be directed to another 

webpage. When a consumer clicked on the "Terms and Conditions" 

hyperlink, "an additional window would open within the consumer's web 

browser containing the entire text of the Terms and Conditions," including 

the arbitration provision.” 

¬  I conclude that DeVries accepted the 2014 Terms and Conditions when 

he purchased his credit report from EIS.” 
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Salameno v Gogo Inc 2016 WL 4005783 
(E.D.N.Y. Jul. 25, 2016) 
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Salameno v Gogo Inc 2016 WL 4005783 
(E.D.N.Y. Jul. 25, 2016) 

80 16558272 

“In order to purchase Gogo's product, plaintiffs were 

presented with a webpage that required them to click a button 

near the statement “By clicking this button, you agree to 

Gogo's privacy & cookie policy and terms of use.”..The “terms 

of use” were hyperlinked so that plaintiffs could review the 

terms before making their purchase. This constituted a 

clickwrap agreement. Then, each time plaintiffs signed-in to 

use Gogo's product, they were again presented with a 

webpage that contained the terms of use hyperlink. This 

constituted a sign-in-wrap agreement…Additionally, upon 

purchase, plaintiffs were sent a confirmation e-mail that also 

contained a hyperlink to Gogo's terms of use….Similar 

combinations of clickwrap and sign-in-wrap agreements are 

enforceable.” 
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Salameno v Gogo Inc 2016 WL 4005783 
(E.D.N.Y. Jul. 25, 2016) 

81 16558272 

¬  “Moreover, as practiced individuals who frequently flew 

with an apparent need for internet access, it is reasonable 

to conclude that they are not unsophisticated lay internet 

users. In today's technologically driven society, it is 

reasonable to charge experienced users – as plaintiffs 

appear to be –with knowledge of how hyperlinks work and, 

by extension, how to access the terms of use they were – 

repeatedly – being told they were consenting to when they 

signed-in to Gogo's website” 

¬ Note, motion for reconsideration denied 2016 WL 4939345 

(Sept, 13, 2016) 
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Selden v Airbnb, Inc 2016 WL 6476934 (D.Co. 
Nov. 1, 2016) 

82 16558272 

https://casetext.com/case/selden-v-airbnb-inc-1
https://casetext.com/case/selden-v-airbnb-inc-1
https://casetext.com/case/selden-v-airbnb-inc-1


McCarthy Tétrault LLP / mccarthy.ca 

 

Selden v Airbnb, Inc 2016 WL 6476934 (D.Co. 
Nov. 1, 2016) 

83 16558272 

“The Court finds that Airbnb's mobile sign-up screen adequately 

placed Selden on notice of Airbnb's Terms of Service, and that he 

assented to those terms by clicking the sign-up box and using the 

service. The text “By signing up, I agree to Airbnb's Terms of 

Service” is conspicuous...  It is placed in roughly the middle of the 

page, in close proximity to all three sign-up buttons. The text also 

appears in dark font, in sharp contrast to the white background. It is, 

moreover, clearly legible, appropriately sized, and unobscured by 

other visual elements. Although the text is not directly under the first 

or second alternative sign-up buttons, any reasonably-observant 

user would notice the text and accompanying hyperlinks. So even if 

Selden only clicked “Sign up with Facebook” at the top of the page, 

he would have seen the relevant text from a quick glance down the 

rest of the page. Thus, by choosing to sign up for Airbnb, Selden 

manifested his assent to the Terms of Service.” 

https://casetext.com/case/selden-v-airbnb-inc-1
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Selden v Airbnb, Inc 2016 WL 6476934 (D.Co. 
Nov. 1, 2016) 
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“There is also a wider point to be made, as illustrated at the outset of 

this opinion. The act of contracting for consumer services online is 

now commonplace in the American economy. Any reasonably-active 

adult consumer will almost certainly appreciate that by signing up for 

a particular service, he or she is accepting the terms and conditions 

of the provider. Notifications to that effect—be they check boxes or 

hyperlinks—abound. To be sure, few people may take time to 

actually read the user agreements. But ignorance of the precise 

terms does not mean that consumers are unaware they are entering 

contracts by signing up for internet-based services. So, while the 

record is silent as to Mr. Selden's particular history with e-commerce, 

the prevalence of online contracting in contemporary society lends 

general support to the Court's conclusion that Selden was on notice 

that he was entering a contract with Airbnb in this case.” 

https://casetext.com/case/selden-v-airbnb-inc-1


McCarthy Tétrault LLP / mccarthy.ca 

 

Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“This legal fiction is sometimes justified, at least where 

mandatory arbitration is concerned, by reference to the “liberal 

federal policy favoring arbitration,”… Application of this policy 

to the Internet is said to inhere in the Federal Arbitration Act, 

as if the Congress that enacted that Act in 1925 remotely 

contemplated the vicissitudes of the World Wide Web. 

Nevertheless, in this brave new world, consumers are 

routinely forced to waive their constitutional right to a jury and 

their very access to courts, and to submit instead to 

arbitration, on the theory that they have voluntarily agreed to 

do so in response to endless, turgid, often impenetrable sets 

of terms and conditions, to which, by pressing a button, they 

have indicated their agreement.” 

85 16558272 

https://www.law360.com/cases/56719126e2b1d62022000002
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“But what about situations where the consumer is not even asked to 

affirmatively indicate her consent? What about situations in which the 

consumer, by the mere act of accessing a service, is allegedly 

consenting to an entire lengthy set of terms and conditions? And what 

about the situation where the only indication to the consumer that she is 

so consenting appears in print so small that an ordinary consumer, if 

she could read it at all, would hardly notice it? Writing for the Second 

Circuit Court of Appeals in 2002, then-Circuit Judge Sonia Sotomayor 

presciently held that “[r]easonably conspicuous notice of the existence 

of contract terms and unambiguous manifestation of assent to those 

terms by consumers are essential if electronic bargaining is to have 

integrity and credibility.” Specht v. Netscape Communications Corp., 

306 F.3d 17, 35 (2002). Applying these principles to the matter at hand, 

the Court finds that the plaintiff here never agreed to waive his right to a 

jury trial or to submit to mandatory arbitration.” 
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

¬ “Uber's User Agreement might be characterized as a “sign-in 

wrap,” since a user is allegedly “notified of the existence and 

applicability of the site's ‘terms of use’ when proceeding 

through the website's sign-in or login process.”…Sign-in 

wraps have been described as “[a] questionable form of 

internet contracting.”…Here, as indicated, the notification was 

in a font that was barely legible on the smartphone device 

that a would—be Uber registrant could be expected to use.” 

 

88 16558272 

https://www.law360.com/cases/56719126e2b1d62022000002


McCarthy Tétrault LLP / mccarthy.ca 

 

Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

¬ “Here, the Court finds that plaintiff Meyer did not have “[r]easonably 

conspicuous notice” of Uber's User Agreement, including its arbitration 

clause, or evince “unambiguous manifestation of assent to those 

terms.”  Most importantly, the Uber registration screen, as 

explained supra, did not adequately call users' attention to the existence 

of Terms of Service, let alone to the fact that, by registering to use Uber, a 

user was agreeing to them. Like in Long, the “Terms of [Service] 

hyperlink[ ]—[its] placement, color, size and other qualities relative to the 

[Uber app registration screen's] overall design—[is] simply too 

inconspicuous to meet [the Specht] standard.”  When to this is coupled 

the fact that the key words “By creating an Uber account, you agree to” 

are even more inconspicuous, it is hard to escape the inference that the 

creators of Uber's registration screen hoped that the eye would be drawn 

seamlessly to the credit card information and register buttons instead of 

being distracted by the formalities in the language below. And this, the 

Court finds, is the reasonably foreseeable result.” 
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“Further still, the wording of Uber's hyperlink adds to the relative obscurity of 

Uber's User Agreement. The Court cannot simply assume that the 

reasonable (non-lawyer) smartphone user is aware of the likely contents of 

“Terms of Service,” especially when that phrase is placed directly alongside 

“Privacy Policy.” There is, after all, a “breadth of the range of technological 

savvy of online purchasers” (and smartphone users)… The reasonable user 

might be forgiven for assuming that “Terms of Service” refers to a 

description of the types of services that Uber intends to provide, not to the 

user's waiver of his constitutional right to a jury trial or his right to pursue 

legal redress in court should Uber violate the law.  In other words, “the 

importance of the details of the contract” was “obscured or minimized by the 

physical manifestation of assent expected of a consumer seeking to 

purchase or subscribe to a service or product.”… There is a real risk here 

that Uber's registration screen “made joining [Uber] fast and simple and 

made it appear—falsely—that being a [user] imposed virtually no burdens 

on the consumer besides payment.”  
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“Additionally, the hurdles for Uber users were not at an end even 

if they did click on the initial hyperlink. Such users were “taken to 

a screen that contains a button that accesses the ‘Terms and 

Conditions' and ‘Privacy Policy’ then in effect.” Once users 

reached the “Terms of Service” (i.e., the User Agreement), they 

had to scroll down several pages in order to come across the 

arbitration provision, located in a “dispute resolution” 

section…Though “[a] party cannot avoid the terms of a contract 

on the ground that he or she failed to read it before 

signing,” Specht, 306 F.3d at 30, the placement of the arbitration 

clause in Uber's User Agreement constituted, as a practical 

matter, a further barrier to reasonable notice.” 
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“At bottom, what is at stake is the “integrity and credibility” of “electronic 

bargaining.” … When contractual terms as significant as the relinquishment 

of one's right to a jury trial or even of the right to sue in court are accessible 

only via a small and distant hyperlink titled “Terms of Service & Privacy 

Policy,” with text about agreement thereto presented even more obscurely, 

there is a genuine risk that a fundamental principle of contract formation will 

be left in the dust: the requirement for “a manifestation of mutual 

assent.” …One might be tempted to argue that the nature of electronic 

contracts is such that consumers do not read them, however conspicuous 

these contracts are, and that consumers have resigned themselves simply 

to clicking away their rights. But that would be too cynical and hasty a view, 

and certainly not the law. The purveyors of electronic form contracts are 

legally required to take steps to provide consumers with “reasonable notice” 

of contractual terms…User interfaces designed to encourage users to 

overlook contractual terms in the process of gaining access to a product or 

service are hardly a suitable way to fulfill this legal mandate.” 
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Nicosia v. Amazon. com, Inc., 834 F. 3d 220 
(2nd.Cir.2016)  

¬ “An Amazon purchaser was not required to click an "I agree" box after being presented 

with a list of terms and conditions. Nor was the purchaser simply left to browse the 

page, as she was asked to click on a "Place your order" button after being told 

elsewhere on the page that "By placing your order, you agree to Amazon.com's 

privacy notice and conditions of use," with the latter phrase hyperlinked to the 2012 

Conditions of Use... The question is whether a reasonably prudent offeree would know 

that the 2012 Conditions of Use governed, such that her purchase manifested implied 

assent to the additional terms.” (emphasis added) 

¬ “The message itself — "By placing your order, you agree to Amazon.com's ... 

conditions of use" — is not bold, capitalized, or conspicuous in light of the whole 

webpage… There are numerous other links on the webpage, in several different 

colors, fonts, and locations, which generally obscure the message… Although it is 

impossible to say with certainty based on the record, there appear to be between 

fifteen and twenty-five links on the Order Page, and various text is displayed in at least 

four font sizes and six colors (blue, yellow, green, red, orange, and black), alongside 

multiple buttons and promotional advertisements. Further, the presence of customers' 

personal address, credit card information, shipping options, and purchase summary 

are sufficiently distracting so as to temper whatever effect the notification has.”  
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Nicosia v. Amazon. com, Inc., 834 F. 3d 220 
(2nd.Cir.2016)  

“To draw on Judge Leval's analogy in Register.com, it 

is as if an apple stand visitor walks up to the shop and 

sees, above the basket of apples, a wall filled 

with signs. Some of those signs contain information 

necessary for her purchase, such as price, method of 

payment, and delivery details, and are displayed 

prominently in the center of the wall. Others she may 

quickly disregard, including advertisements for other 

fruit stands. Among them is a sign binding her to 

additional terms as a condition of her purchase. Has 

the apple stand owner provided reasonably 

conspicuous notice?” 
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Meyer v Kalanick 200 F.Supp.3d. 408 
(S.D.N.Y.2016) 

“Since the late eighteenth century, the Constitution of the 

United States and the constitutions or laws of the several 

states have guaranteed U.S. citizens the right to a jury trial. 

This most precious and fundamental right can be waived 

only if the waiver is knowing and voluntary, with the courts 

“indulg[ing] every reasonable presumption against 

waiver.”… But in the world of the Internet, ordinary 

consumers are deemed to have regularly waived this right, 

and, indeed, to have given up their access to the courts 

altogether, because they supposedly agreed to lengthy 

“terms and conditions” that they had no realistic power to 

negotiate or contest and often were not even aware of.” 
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Norcia v Samsung Telecommunications America, 
LLC 845 F.3d 1279 (9th.Cir.2017) 

“…a contract is ineffective where the customer does not receive adequate notice 

of its existence... 

Samsung gave a brochure entitled "Product Safety & Warranty Information." 

Such a brochure indicates that it contains safety information and the seller's 

warranty, which constitutes the seller's "affirmation of fact[s] or promise" relating 

to the Galaxy S4 phone… A reasonable person in Norcia's position would not be 

on notice that the brochure contained a freestanding obligation outside the scope 

of the warranty. Nor would a reasonable person understand that receiving the 

seller's warranty and failing to opt out of an arbitration provision contained within 

the warranty constituted assent to a provision requiring arbitration of all claims 

against the seller, including claims not involving the warranty. Because "an 

offeree, regardless of apparent manifestation of his consent, is not bound by 

inconspicuous contractual provisions of which he was unaware, contained in a 

document whose contractual nature is not obvious,“…Norcia was not bound by 

the arbitration provision even if the in-the-box contract were otherwise 

enforceable under California law.” 
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Norcia v Samsung Telecommunications America, 
LLC 845 F.3d 1279 (9th.Cir.2017) 

“Because California courts have…made clear that silence 

alone does not constitute assent…we reject Samsung's 

argument that Norcia reasonably assented to the 

arbitration provision because he failed to opt out of the 

arbitration provision contained in the product box. Under 

the circumstances in this case, we conclude that 

Samsung's inclusion of a brochure in the Galaxy S4 box, 

and Norcia's failure to opt out, does not make the 

arbitration provision enforceable against Norcia.” 
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McMillan v Chaker 2017 WL 1336941 (S.D.Cal. 
Feb. 17, 2017) 

“A contract must be supported by valid consideration… In this case, 

Plaintiff states that he visited the website not to secure any personal 

benefit but in preparation for this litigation relating the allegedly 

defamatory material posted on a website maintained by Defendant. 

Plaintiff states that he “did not use any services of, obtain any 

information from, or initiate any application within the website.”  

Plaintiff states that his sole reason for looking at the website was the 

fact that Defendant “posted false, defamatory, and scandalous 

statements” about Plaintiff and Plaintiff's law practice.The Court 

concludes there is no consideration to support the purported 

browsewrap agreement between Plaintiff and Defendant because 

Plaintiff did not gain any benefit or forbearance from an act in 

exchange for visiting Defendant's website.” 
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Bazemore v Jefferson Capital Systems, LLC 
827 F.3d 1325 (11th.Cir.2016) 

“First, he states that he “was able to ascertain that Plaintiff had applied 

for the [credit card] over the internet” and that plaintiff “accepted the 

terms governing her account.” But Mr. Ryan does not explain how he 

knows this, nor does he substantiate the claim with documentary 

proof. More fundamentally, there is no indication what “the terms 

governing her account” were, and there is no evidence concerning what, 

if any, clickwrap agreement appeared on plaintiff's computer screen 

when she applied for her credit card. The most that can be said is that 

she at least implicitly agreed to pay the card issuer or its assignee for 

any goods or services she charged to the card. But that does nothing to 

advance JSC's argument in favor of compelling arbitration. JSC has 

presented no competent evidence as to what, if any, terms plaintiff 

agreed to when ordering her credit card. In particular, it has presented 

no competent evidence that she entered into any relevant arbitration 

agreement. Accordingly, it cannot compel her to arbitrate on the basis of 

such terms.” 
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Bazemore v Jefferson Capital Systems, LLC 
827 F.3d 1325 (11th.Cir.2016) 

“Second, Mr. Ryan says that a Welcome Kit including a Cardholder 

Agreement with an arbitration clause “would have been sent to 

Plaintiff” within ten days of her online application in the ordinary 

course of Atlanticus's business.  JSC further argues that it is entitled 

to a presumption under the “mailbox rule” that plaintiff received the 

Welcome Kit. But Mr. Ryan has no personal knowledge that a 

Welcome Kit in fact was sent to Ms. Bazemore. Nor does he claim 

that he reviewed any records showing that a Welcome Kit was sent 

to her. Accordingly, because JSC has presented no competent 

evidence that a Welcome Kit containing the arbitration agreement it 

now seeks to enforce ever was mailed to Ms. Bazemore, and it 

cannot compel her to arbitrate pursuant to any such agreement.” 
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Bazemore v Jefferson Capital Systems, LLC 
827 F.3d 1325 (11th.Cir.2016) 

“Third, even assuming that the evidence established that a Welcome Kit was 

sent to Ms. Bazemore, it does not show that the Welcome Kit included the 

arbitration clause upon which JSC relies or any relevant variant. Mr. Ryan 

purports to attach to his declaration “[a] form of the Cardholder Agreement that 

would have been sent to Plaintiff” as evidence of the language contained in the 

arbitration clause JSC seeks to enforce.  He does not, however, attach a copy 

of the particular agreement that allegedly “would have been” mailed to plaintiff. 

And that is not an accident—JSC conceded during oral argument that it did not 

“have an exact copy of what was sent” to plaintiff. Nor does Mr. Ryan say that 

the language of the form of agreement attached to his declaration is identical to 

anything that “would have been sent” to Ms. Bazemore. This distinction is 

critical. As plaintiff pointed out during oral argument, the forms of such 

agreements change frequently, often in response to changes in the substantive 

law. There is no way of knowing whether the arbitration language contained in 

the form of the agreement attached to Mr. Ryan's declaration, or any relevant 

variant of it, appeared in the form allegedly mailed to Ms. Bazemore.”  
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Drozdowski v Citibank, Inc 2016 WL 4544543 
(W.D.Tenn. Aug 31, 2016) 

“The Danley Court pointed out that "[u]nauthenticated 

sample credit card agreements, one dated many years 

after the credit card was first used and therefore 

accepted by plaintiff is not the type of evidence the 

court can use to support an order compelling 

arbitration.“ Despite this language, the opinion did not 

hold that credit card agreement exemplars may not be 

used to compel arbitration but only that 

unauthenticated exemplars are of questionable 

evidentiary value.” 
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Nicosia v. Amazon. com, Inc., 834 F. 3d 220 
(2nd.Cir.2016)  

“The Amazon declarations assert that: (1) to make a purchase on 

Amazon.com, a registered account had to be used; and (2) 

Nicosia's purchases were made using an account created in 2008. 

Even assuming these statements to be true, they do not exclude 

the possibility that Nicosia used an account that he did not create. 

Nicosia could have used a shared account created by a member of 

his family to make his purchases. Further, the generic Registration 

Page screenshot submitted by Amazon was apparently captured in 

2014, as indicated by the 2014 copyright notice at the bottom of the 

page... While Amazon asserts that the webpage depicts a version 

that Nicosia allegedly saw in 2008, there is nothing in the record to 

suggest that the Registration Page did not change — as some of 

the conditions of use and arbitration clause did — in the 

intervening six years.” 
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Devries v Experian Information Solutions, Inc 2017 
WL 733096 (N.D.Cal. Feb 24, 2017) 

¬ “Notably, the 2014 Terms and Conditions contained a change-in-terms 

provision, stating that its terms "may be updated from time to time by posting 

revised Terms and Conditions on the Product Websites" and that "[e]ach time 

you order, access, or use any of the Products, Product Websites, and/or 

Content, you signify your acceptance and agreement, without limitation or 

qualification, to be bound by the then current Agreement.“ 

¬ “In general, courts have enforced new terms where prior agreements included 

change-in-terms provisions…Courts have also consistently applied arbitration 

agreements retroactively where the agreements explicitly subsume prior 

agreements or facially apply to disputes arising prior to the agreement. …In re 

Verisign, Inc., Derivative Litigation is instructive. See 531 F. Supp. 2d 1173 

(N.D. Cal. 2007) (Hamilton, J.) The court rejected plaintiffs' argument that the 

arbitration provision did not apply because the events underlying their claims 

occurred before the parties executed the 2005 engagement letter.  In 

particular, the court emphasized that the engagement letter covered not just 

disputes arising out of that agreement, but also "any other services provided 

by or on behalf of KPMG."  
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Nicosia v. Amazon. com, Inc., 834 F. 3d 220 
(2nd.Cir.2016)  

“While the 2008 Conditions of Use did reserve 

Amazon's right to change those terms at any time, 

this did not necessarily bind Nicosia to any change 

of terms without notice. Under Washington contract 

law, such unilateral modifications are only binding if 

there is notice and assent to the changed 

terms. See Gaglidari v. Denny's Rests., Inc., 117 

Wash.2d 426, 435, 815 P.2d 1362 (1991) (holding 

employee was not bound by unilateral changes to 

company policy because she did not receive 

reasonable notice of changes).” 

105 16558272 

https://scholar.google.ca/scholar_case?case=9793365303613802692&q=nicosia+and+amazon.com&hl=en&as_sdt=2006
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0
https://scholar.google.ca/scholar_case?case=2777807079623233272&q=nicosia+and+amazon.com&hl=en&as_sdt=2006&scilh=0


McCarthy Tétrault LLP / mccarthy.ca 

 

Parm v Bluestem Brands 2017 WL 1193993 
(D.Minn. Mar. 30, 2017) 

“The Banks did notify Parm and Bowers by mail of certain changes 

to their account terms, including the sale of the accounts to 

WebBank and changes in the interest rate, late fees, returned 

payment fees, and minimum monthly payments. But even assuming 

the modification clause in the 2010 Agreement permitted Bluestem 

to unilaterally modify the arbitration clause, Parm and Bowers were 

not notified of such a change: they did not receive a copy of any of 

the later agreements in the mail; they received no letter or message 

from Bluestem or the Banks explicitly notifying them that there was 

an updated credit agreement at any point; and they were not 

prompted to review or accept any new terms in "clickwrap" form in 

order to make website purchases after any update to the 

agreement.” 
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Parm v Bluestem Brands 2017 WL 1193993 
(D.Minn. Mar. 30, 2017) 

“Bluestem contends that the fact that updated terms were 

available in the footer on Fingerhut's website provided Parm and 

Bowers with sufficient notice of the updates. The Court 

disagrees; courts generally agree that mere use of a website 

does not indicate assent to the terms of this type of "browsewrap" 

agreement, given that Parm and Bowers were never even 

prompted to click on the link in the footer of the Fingerhut 

website…Thus, Parm and Bowers received no notice of updates 

to the 2010 Agreement other than those specifically mentioned in 

mailings. The Banks therefore did not effectively modify the 2010 

Agreement or the arbitration provision therein, and the arbitration 

provision in the 2010 Agreement, as opposed to a later version of 

the Credit Agreement, is binding on Parm and Bowers.” 
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Tompkins v. 23andMe, Inc. 840 F.3d 1016 
(9th.Cir.2016) 
 

“Likewise, under the circumstances here, the unilateral modification 

clause does not make the arbitration provision itself unconscionable. 

California courts have held that the implied covenant of good faith 

and fair dealing prevents a party from exercising its rights under a 

unilateral modification clause in a way that would make it 

unconscionable…. Although we have held that a unilateral 

modification provision itself may be unconscionable…we have not 

held that such an unconscionable provision makes the arbitration 

provision or the contract as a whole unenforceable… We conclude 

that plaintiffs have not carried their burden of demonstrating that the 

unilateral modification provision renders the arbitration clause, set 

forth in a separate provision, unconscionable. While plaintiffs are 

free to argue during arbitration that the unilateral modification clause 

itself is unenforceable, we do not reach this claim here.”  
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Tompkins v. 23andMe, Inc. 840 F.3d 1016 
(9th.Cir.2016) 
 

‘the provision in the Terms of Service in this case excluding 

intellectual property claims from mandatory arbitration is 

not unconscionable...Under the Terms of Service, 

customers retained certain intellectual property rights, 

including rights in user-generated content and genetic 

information. The customers would be able to bring claims 

against 23andMe based on these rights in court. 

Conversely, the plaintiffs have not identified any intellectual 

property rights claims that 23andMe are likely to bring 

against its …Moreover, to the extent 23andMe has 

valuable intellectual property rights in its website and 

database, it is entitled to an extra “margin of safety” based 

on legitimate business needs”. 
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Ingalls v Spotify USA, Inc 2016 WL 6679561 
(N.D.Cal. Nov. 14, 2016) 

¬ “Three features of the arbitration agreement at issue here give rise to 

substantive unconscionability: (1) Spotify retained the right to 

unilaterally change the terms of the arbitration agreement, (2) any 

arbitration was required to proceed confidentially, and (3) a one-year 

limitations period applied to all claims brought in arbitration. Each is 

addressed in turn, though it is the pervasiveness of unconscionability, 

not any one source of it, that is fatal to Spotify's motion.” 

¬ “Here, Section 2 of the Terms and Conditions reserved to Spotify the 

right to unilaterally change the agreement as a whole. Spotify offered 

an online contact form through which users could reject unilateral 

amendments (and terminate their service), but …the Terms and 

Conditions established a more burdensome procedure for rejecting 

modifications to the arbitration provision (involving written notice sent 

by mail), indicating Spotify's intent to specially protect its right to 

unilaterally modify the arbitration provision. This distinction brings our 

case closer to Ingle than to Tompkins.” 
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Quilichini v Wilson’s Greenhouse, 2017 
SKQB 10  

¬ “All persons wishing to participate in Velocity’s go-kart races had to 

proceed through a kiosk system and execute the electronic waiver 

and release. Within this kiosk system, customers or participants: (i) 

provide personal information, complete a membership application 

and pay for such membership; (ii) are photographed; (iii) go through 

a series of electronic pages on a computer screen and have to click 

“next” to move from one electronic page to the next; and (iv) agree to 

the terms of a waiver and release [e-Waiver].” 

¬ “All participants are obligated to click the “I agree” icon or selection 

on the electronic waiver and release form presented to them on a 

screen before they are permitted to participate in a race.” 

¬ “On the day in question, the plaintiff proceeded through the kiosk 

system, provided personal information, paid a membership fee, was 

photographed and clicked the “I agree” icon before participating in 

two go-kart races.” 
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Quilichini v Wilson’s Greenhouse, 2017 
SKQB 10  

¬ “The Electronic Information and Documents Act, 2000, SS 2000, 

c E-7.22 provides as follows: 

¬ Formation and operation of contracts 

¬ 18(1) Unless the parties agree otherwise, an offer or the acceptance 

of an offer, or any other matter that is material to the formation or 

operation of a contract, may be expressed: 

¬ (a)  by means of information or a document in an electronic form; or 

¬ (b)  by an action in an electronic form, including touching or clicking 

on an appropriately designated icon or place on a computer screen 

or otherwise communicating electronically in a manner that is 

intended to express the offer, acceptance or other matter. 

¬ (2)  A contract shall not be denied legal effect or enforceability solely 

by reason that information or a document in an electronic form was 

used in its formation.” 
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Quilichini v Wilson’s Greenhouse, 2017 
SKQB 10  

¬ “The legislation is clear. Agreement to contractual terms can be 

expressed by touching or clicking on an appropriately designated 

icon or place on a computer screen. The fact that the contract 

could have alternatively been executed by printing a hard copy 

and having a participant sign a hard copy form does not detract 

from the foregoing. The fact that there are optional ways to 

execute the contract does not lead to the conclusion that using 

only one of those options does not constitute agreement… 

¬ I am satisfied from the uncontradicted evidence of the applicants 

that the plaintiff had an opportunity to read the waiver and release 

on screen while progressing through the kiosk system and that 

he, in fact, indicated his agreement to these terms in an electronic 

form.” 
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Beau Briones v. Fitness International, LLC No. 
SACV 16-44-JLS (KESx)  (C.D.Cal. Aug. 5, 2016) 

¬ “Fitness enters into membership agreements with each of its 

members, and it enters into Personal Training Agreements 

(“PTA”) with members who enroll in personal training 

programs…members sign an electronic signature device and 

have their signatures and/or initials transposed to the 

agreements.” 

¬ “It is undisputed that the device on which Plaintiff placed his 

signature did not display any terms of the purported agreements.  

Thus, at most, Fitness can argue the stickers provide notice that 

the signee agrees to terms contained elsewhere.  Fitness does 

not provide convincing authority that the presence of these 

stickers are sufficient, on their own, to create a contract under 

California Law.” 
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Beau Briones v. Fitness International, LLC No. 
SACV 16-44-JLS (KESx)  (C.D.Cal. Aug. 5, 2016) 

¬ “The Court has already held that, in the context of browsewrap 

agreements, online users are not bound to hyperlinked terms that are 

positioned where the terms are unlikely to be seen or noticed… Here, 

Fitness seeks to bind Plaintiff to unseen and unnoticed terms that were 

never identified with specificity or provided by the device at the time of 

signing.  Fitness fails to provide any convincing authority to support this 

assertion, and the Court declines to so hold… 

¬ Fitness argues that upon receiving email copies of three agreements on 

three different occasions, “Plaintiff cannot honestly claim that they did not 

know he entered into each Agreement with Fitness.”  However, Fitness 

fails to argue or provide any legal authority that the post-signature delivery 

of copies of an agreement, by itself, bind an individual to un-viewed and 

unacknowledged arbitration terms.  Accordingly, the email copies sent after 

each Agreement provide no indication that Plaintiff, at the time of signing, 

agreed to arbitrate.”   
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James v. Global TelLink Corp 2017 WL 
1160893 (3rd.Cir. Mar. 29, 2017) 
 
 

¬ “The parties have not cited and we are unaware of any decisions 

that address the issue of contract formation through an 

interactive voice-response telephone system. In this case, GTL 

informed telephone users each time they set up or deposited 

funds in their accounts that its service was governed by terms of 

use available on its website. However, users were not required to 

visit the website or demonstrate acceptance of the terms of use 

through any affirmative act. Nor were they notified by the 

automated telephone service that their use of GTL's service 

would constitute assent to the terms of use.” 

¬ They neither received GTL's terms of use, nor were they 

informed that merely using GTL's telephone service would 

constitute assent to those terms.  Under these circumstances, 

Appellees did not assent to the terms of use or the arbitration 

provision contained therein.”  
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Du v Jameson Bank, 2017 ONSC 2422 

¬ “The terms of the application and the account agreement are 

clear. Du was entitled to provide instructions to Jameson by 

email address and he did so without complaint to effect a wire 

transfer to a US account shortly after his opening of the foreign 

exchange account. Jameson was contractually entitled to rely 

on those instructions. Du had the sole ability and responsibility 

to control the security of the email account which was the 

source of the impugned transactions.” 

¬ “The questioned email communications contained information 

with respect to Du’s personal banker and the delivery of a 

certified cheque, and as such, Jameson had no reason to doubt 

the authenticity of the email communications. The fact that a 

customer is a victim of fraud does not result in an automatic 

transfer of liability to the customer’s bank.” 
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Harleysville Insurance Company v Holding Funeral Home, 

Inc Case No. 1:15cv00057 (W.D. Vir. Feb. 9, 2017) 

“I find that Harleysville has waived any claim of attorney-client 

privilege with regard to the information posted to the Box Site. 

It has conceded that the Box Site was not password protected 

and that the information uploaded to this site was available for 

viewing by anyone, anywhere who was connected to the 

internet and happened upon the site by use of the hyperlink or 

otherwise. In essence, Harleysville has conceded that its 

actions were the cyber world equivalent of leaving its claims 

file on a bench in the public square and telling its counsel 

where they could find it. It is hard to image an act that would 

be more contrary to protecting the confidentiality of information 

than to post that information to the world wide web.” 

118 16558272 

https://scholar.google.ca/scholar_case?case=9808757453616530692&q=harleysville+holding+funeral+home+2017&hl=en&as_sdt=2006
https://scholar.google.ca/scholar_case?case=9808757453616530692&q=harleysville+holding+funeral+home+2017&hl=en&as_sdt=2006
https://scholar.google.ca/scholar_case?case=9808757453616530692&q=harleysville+holding+funeral+home+2017&hl=en&as_sdt=2006


McCarthy Tétrault LLP / mccarthy.ca 

 

Harleysville Insurance Company v Holding Funeral Home, 

Inc Case No. 1:15cv00057 (W.D. Vir. Feb. 9, 2017) 

“The court believes that its decision on this issue fosters 

the better public policy. The technology involved in 

information sharing is rapidly evolving. Whether a 

company chooses to use a new technology is a decision 

within that company's control. If it chooses to use a new 

technology, however, it should be responsible for ensuring 

that its employees and agents understand how the 

technology works, and, more importantly, whether the 

technology allows unwanted access by others to its 

confidential information.” 
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Harleysville Insurance Company v Holding Funeral Home, 

Inc Case No. 1:15cv00057 (W.D. Vir. Feb. 9, 2017) 

“The court holds that, by using the hyperlink contained in the email 

also containing the Confidentiality Notice to access the Box Site, 

defense counsel should have realized that the Box Site might 

contain privileged or protected information. This belief should have 

been further confirmed when defense counsel realized that the Box 

Site contained not only the Video, but Harleysville's Claims File. That 

being the case, defense counsel should have contacted 

Harleysville's counsel and revealed that it had access to this 

information. If defense counsel believed that the circumstances 

which allowed its access to the information waived any claim of 

privilege or protection, they should have asked the court to decide 

the issue before making any use of or disseminating the information. 

Counsel chose not to do so, however, and, therefore, the court 

believes that such conduct requires some sanction.” 
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Harleysville Insurance Company v Holding Funeral Home, 

Inc Case No. 1:15cv00057 (W.D. Vir. Feb. 9, 2017) 

“Based on the decision that the posting of the Claims File to the internet 

waived any attorney-client privilege or any work-product protection over 

the information contained in the file, I find that the disqualification of 

defense counsel is not warranted in this situation. The disqualification 

of counsel is an extreme sanction. Disqualification of counsel must be 

decided on a case-by-case basis with consideration of the harm 

imposed should counsel's representation continue. Harleysville urges 

that such a sanction is necessary since all defense counsel have 

reviewed the Claims File. However, even if current counsel were 

disqualified, based on the court's ruling on waiver, substitute counsel 

would have access to the same information. Therefore, there can be no 

harm to Harleysville by allowing defense counsel to remain in this 

case. Therefore, I find that the more reasonable sanction is that 

defense counsel should bear the cost of the parties in obtaining the 

court's ruling on the matter.” 
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Narusis v Bullion management Group Inc. 
2016 ONSC 4731  

“In applying the test, the Master made the following findings: 

(i)      Solicitor-client privilege is a substantive right and a doctrine of 

fundamental importance to the operation of our legal system. … The 

privilege must be as close to absolute as possible unless the privilege is 

waived. … 

(ii)     [I]t would set a dangerous precedent to circumvent this privilege 

whenever an individual happens to use his corporate e-mail account to 

communicate with his lawyer for the purpose of obtaining legal advice…” 

“The understanding that the Master did not err is underscored by his 

recognition that there is a distinction to be drawn when the issue at hand 

involves solicitor-client privilege.  The case law supports what the Master 

determined. Solicitor-client privilege is not just a rule of evidence, it is a 

fundamental and substantive principle. The privilege must be as close to 

absolute as possible. In this case, the equities stand in favour of solicitor-

client privilege being maintained despite the inadvertence of their release.” 

122 16558272 

https://www.canlii.org/en/on/onsc/doc/2016/2016onsc4731/2016onsc4731.pdf
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc4731/2016onsc4731.pdf
https://www.canlii.org/en/on/onsc/doc/2016/2016onsc4731/2016onsc4731.pdf


McCarthy Tétrault LLP / mccarthy.ca 

 

MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

“The port operated an electronic release system ("ERS"). Under 

this system carriers provided, against bills of lading, computer 

generated electronic numbers ("import pin codes") which were 

given to the relevant receivers or their agents and the port 

terminal. This was instead of delivery orders or release notes 

which would be presented to the terminal to take possession of 

the goods. The holders of bills of lading had to present the pin 

codes to the terminal in order to take delivery of the goods. In 

practice the collecting driver would enter the pin codes manually 

in order to gain access to the terminal and enable him to collect 

the containers.” 
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MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

“The system was introduced with effect from the start of 2011. It was not 

mandatory and was not adopted by all the carriers using the port. Under the 

ERS, so far as applicable to MSC, when a consignee or its local agent 

presented a bill of lading and paid any freight or other charges outstanding, 

the Import Operations Department of MSC Belgium sent to it at a designated 

email address a release note, which provided the pin codes. These were 

also sent by way of electronic data exchange to the port terminal. Each code 

was automatically generated by the system when the relevant employee in 

the Department clicked the computer mouse on a button on the screen; and 

corresponded with a code stored under encryption in the Port Authority's 

database. No copy of the email with the release note attached containing 

the codes is stored on the outbox of the assistant in the Department. A hard 

copy of the release note could be obtained from the MSC Belgium database 

but only after authorisation by someone at a senior level in the computer 

department.” 
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MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

“On 27 June 2012 when Carjo Trans went to collect the 

containers, it found that two of them had already been collected. It 

reported this to Steinweg and the Port Authority confirmed this to 

Steinweg as well. Exactly what happened to the two containers is 

unknown but it was common ground that they were delivered to 

"unauthorised persons"; and the judge thought it most likely that 

the loss occurred after someone had learnt of the codes and had 

used them to steal the containers. This appears to have been the 

first time that MSC had had a problem of this kind when using the 

ERS. After the loss MSC and Steinweg adopted certain 

measures…to avoid it happening again.” 
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MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

¬ Was delivery of a pin code (symbolic delivery)? 

¬  “Whether or not delivery of a means of access to goods 

constitutes the delivery required by such a contract must 

depend on the context and terms of the contract. In the 

present case, where the parties contemplated either actual 

delivery against presentation of a bill of lading or in 

accordance with a delivery order, I do not think that delivery 

of the code can, itself, constitute delivery. Delivery usually 

means actual delivery, not delivery of a means of access, 

and nothing is spelt out in the contract to the contrary.” 

¬ In the present case the B/L does not, in my judgment, 

provide that provision of the pin codes amounts to 

delivery”.  
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MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

¬ Was delivery of a Release Note and pin code delivery? 

¬ “The critical question is as to the nature of the obligation (if any) which is 

required to be accepted in order for a document to constitute a Delivery 

Order. In my view, as I have said, a Delivery Order within the meaning of the 

B/L does require an undertaking on the part of MSC to deliver and the 

undertaking required is, as the judge found, one in favour of Glencore or 

Steinweg. As the judge pointed out – see above - MSC did not suggest below 

that it gave an undertaking to deliver to either of those. 

¬ “It may be that a system whereby delivery against a pin code is valid, even if 

presented by a thief, is sensible because of the benefits of using modern 

technology in place of paper. But, if that is to be done, it requires, in my view, 

either appropriate contractual provision or statutory imposition.” 
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MSC Mediterranean Shipping Company S.A. v Glencore 

International AG [2017] EWCA Civ 365 (24 May 2017)  

¬ “Glencore contends that the Release Note cannot be a Delivery Order 

because it was not a document: unlike the B/L for which it was to be a 

substitute. If, as I think, a Delivery Order required an undertaking by MSC to 

Glencore/Steinweg I doubt that it would matter that the undertaking was only 

given in an email which could be printed out since (a) the obligation would 

only be performed by actual delivery to Glencore/Steinweg; and (b) there 

would be no problem about proving that the undertaking was in fact given. 

Further… if Steinweg printed out the Release Note sent to it, that would 

count as an original. If someone else made a copy delivery to them would 

not be good delivery anyway… 

¬  If a Delivery Order could be an obligation to deliver to the first presenter of 

the code I do not think it would be necessary for the code to be set out in an 

original document since it would be the number which entitled the possessor 

to delivery. No question would arise as to whether the number was an 

original or a copy. A number is a number.” 
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Voluntary undertakings & NOVs 

¬ Plentyoffish, Mar. 2015, $48K (unsubscribe not clear and 

prominent and not readily performed) 

¬ Porter June, 2015, $150 (Can’t prove consent, lack contact info 

in CEM, no or unclear unsubscribe [2, 1 not working=not clear 

or prominent], 1 unsubscribe not given effect to) 

¬ Rogers Media Nov. 2015 $200K (no, or non-functioning, or 

failing to give effect to unsubscribe, unsubscribe electronic 

address not valid 60 days) 

¬ Kellogg Aug. 2016, $60K (no consent) 

¬ Notice of Violation: Compu-Finder Mar. 2015, $1.1 million (no 

consents, no functioning unsubscribe) 
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Blackstone Learning Corp. Compliance and 

Enforcement Decision CRTC 2016-428, Oct. 26, 2016  

¬ 385,668 CEMs sent by Blackstone in 9 messaging 

campaigns over 2 months 

¬ Notice of violation set out AMPs of $640,000. 

¬ “The Commission finds that Blackstone Learning Corp. 

(Blackstone) committed nine violations of paragraph 

6(1)(a) of Canada’s Anti-Spam Legislation by sending 

commercial electronic messages without consent, and 

imposes an administrative monetary penalty of 

$50,000 on the company.” 
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Blackstone Learning Corp. Compliance and 

Enforcement Decision CRTC 2016-428, Oct. 26, 2016  

¬ “The conspicuous publication exemption and the requirements 

thereof set out in paragraph 10(9)(b) of the Act set a higher standard 

than the simple public availability of electronic addresses… 

¬ Paragraph 10(9)(b) of the Act does not provide persons sending 

commercial electronic messages with a broad licence to contact any 

electronic address they find online; rather, it provides for 

circumstances in which consent can be implied by such publication, 

to be evaluated on a case-by-case basis. Pursuant to section 13 of 

the Act, the onus of proving consent, including the elements of 

implied consent under paragraph 10(9)(b) of the Act, rests with the 

person relying on it. Various publications on both the Commission’s 

website and on the Department of Industry’s web page related to the 

Act stress the importance of detailed and effective record-keeping for 

this reason.” 
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Blackstone Learning Corp. Compliance and 

Enforcement Decision CRTC 2016-428, Oct. 26, 2016  

¬ “As stated in the Act, the purpose of a penalty is to promote compliance with 

the Act, and not to punish. To this end, the penalty set out in the notice of 

violation places great emphasis on the principle of general deterrence… 

¬ The Commission accepts that Blackstone is a small business with a relatively 

limited ability to pay. The evidence demonstrates that Blackstone was aware of 

the Act, and made appropriate, if limited, inquiries before the Act came into 

force and after learning that the company was under investigation. The 

Commission is concerned that the company did not cooperate with the 

investigation, but recognizes that CASL is a relatively new regulatory regime 

and that Blackstone has no history of non-compliance under CASL or related 

acts. The company erroneously believed it had implied consent to send 

commercial electronic messages and did not have the benefit of more recent 

guidance published on this topic… 

¬ The Commission finds, on a balance of probabilities, that Blackstone 

committed the nine violations set out in the notice of violation, and imposes a 

total penalty of $50,000 on the company.” 
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William Rapanos, Compliance and Enforcement 
Decision CRTC 2017-65, March 9, 2017 

¬ 35 CEMs sent on 2 occasions, without the consent of the recipients, 

missing the required identification and contact information, and failing to 

set out an unsubscribe mechanism. (6 violations) 

¬ 15 CEMs sent 1 occasion without the consent of the recipients and 

missing the required identification and contact information. (2 violations) 

¬ 8 CEMs sent on 1 occasion, without the consent of the recipients and 

missing the required identification and contact information. (2 violations) 

¬ “…the purpose of a penalty is to promote compliance with the Act and 

not to punish. Having taken the investigation report and Mr. Rapanos’ 

representations into consideration in its review of the prescribed factors, 

and for the reasons set out above, the Commission finds, on a balance 

of probabilities, that Mr. Rapanos committed the 10 violations set out in 

the notice of violation, and imposes a total penalty of $15,000.” 
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Bejim v Law Society of BC 2015 BCSC 169 

“The second issue raised by Mr. Bejm is an alleged breach of the 

federal Anti-Spam Act. I need not go into that in great detail. 

However, it is clear that the legislation does not apply to the 

contact made by the Law Society with Mr. Bejm. First, I doubt very 

much that the emails meet the definition of “commercial activity” or 

the definition of “commercial electronic message” contained in 

the Anti-Spam Act. However, even if they do, it is quite clear that 

the Law Society’s emails fall within exceptions to the Anti-Spam 

Act. Section 6(5)(b) and (c) exclude messages that are sent to a 

person who is in a commercial activity and consist only of an 

inquiry or application related to that activity. That appears to be 

what the Law Society has done here.” 
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Bejim v Law Society of BC 2015 BCSC 169 

¬  ”Furthermore, s. 3 of the Regulations to that Act provides that 

s. 6 of the Act, which deals with commercial electronic messages, 

does not apply to a message that is sent to a person: 

¬ (i)         to satisfy a legal or juridical obligation, 

¬ (ii)        to provide notice of an existing or pending right, legal 

or juridical obligation, court order, judgment or tariff, 

¬ (iii)      to enforce a right, legal or juridical obligation, court 

order, judgment or tariff, or 

¬ (iv)      to enforce a right arising under a law of Canada, of a 

province or municipality of Canada or of a foreign state … 

¬ The emails from the Law Society may fall within all four of those 

subsections, but certainly fall within subsections (i) and (ii).” 
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Private Right of Action 

¬  Order in Council June 7, 2017: 

¬ His Excellency the Governor General in Council, on the 

recommendation of the Minister of Industry, pursuant to 

section 91 of An Act to promote the efficiency and adaptability 

of the Canadian economy by regulating certain activities that 

discourage reliance on electronic means of carrying out 

commercial activities, and to amend the Canadian Radio-

television and Telecommunications Commission Act, the 

Competition Act, the Personal Information Protection and 

Electronic Documents Act and the Telecommunications Act, 

chapter 23 of the Statutes of Canada, 2010, amends Order in 

Council P.C. 2013-1323 of December 3, 2013 by repealing 

paragraph (c). 
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Transitional provisions 

Existing business or non-business relationships 

66. A person’s consent to receiving commercial electronic messages 

from another person is implied until the person gives notification that 

they no longer consent to receiving such messages from that other 

person or until three years after the day on which section 6 comes into 

force, whichever is earlier, if, when that section comes into force, 

(a) those persons have an existing business relationship or an existing 

non-business relationship, as defined in subsection 10(10) or (13), 

respectively, without regard to the period mentioned in that 

subsection; and 

(b) the relationship includes the communication between them of 

commercial electronic messages.  

Expires July 1, 2017 
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Transitional provisions 

Software updates and upgrades 

67. If a computer program was installed on a person’s 

computer system before section 8 comes into force, the 

person’s consent to the installation of an update or 

upgrade to the program is implied until the person gives 

notification that they no longer consent to receiving such 

an installation or until three years after the day on which 

section 8 comes into force, whichever is earlier.  

Expires January 1, 2018 
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Slides available @ 
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Underlines in quotes may reflect emphasis added.  

Some citations or references in quotes removed. 
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