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¬ Causes of action against Datalink defendants: 

¬ Trade secret misappropriation and conspiracy to steal trade 

secrets 

¬ Breach of restrictions in distributor agreement 

¬ Violation of common law trademark rights (passing off) 

¬ Equustek obtained 2 injunctions: Mareva and Confidentiality 

Injunctions (disobeyed  contempt order)  

¬ Google refused to de-index sites, but agreed to do so if Equustek 

obtained a website injunction. Equustek obtain a worldwide 

interlocutory injunction prohibiting defendants from operating or 

carrying on business through any website and to take down specific 

websites. (Google appears with Equustek to get the order) 

¬ Google voluntarily agrees to de-index specific URLs (web pages) on 

web sites on google.ca, not entire sites. URL de-indexing not 

effective – wac-a-mole. 
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¬ Can a court make a word wide de-indexing order against a search engine to 

block specific websites to enforce a court order in which the operations of the 

sites are found to be infringing? 

¬ “The Court has inherent jurisdiction to maintain the rule of law and to control 

its own process. The power to grant injunctions is a broad one and is 

confirmed by s. 39 of the Law and Equity Act. Injunctions may be issued in "in 

all cases in which it appears to the court to be just or convenient that the 

order should be made ... on terms and conditions the court thinks just”… 

¬ I conclude that the Court has authority to grant an injunction against a non-

party resident in a foreign jurisdiction in appropriate circumstances. The fact 

that an injunction has not before been made against an internet search 

provider such as Google is reason to tread carefully, but does not establish 

that the Court does not have subject matter competence. Indeed, the notion 

that a court may only make the orders it has made in the past is anathema to 

the spirit of the common law.”   

McCarthy Tétrault LLP / mccarthy.ca 

 

16572337 

Equustek Solutions Inc. v. Jack,  
2014 BCSC 1063 

4 

http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-253/latest/rsbc-1996-c-253.html#sec39_smooth
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-253/latest/rsbc-1996-c-253.html#sec39_smooth
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-253/latest/rsbc-1996-c-253.html#sec39_smooth
http://www.canlii.org/en/bc/laws/stat/rsbc-1996-c-253/latest/rsbc-1996-c-253.html
http://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc1063/2014bcsc1063.html?searchUrlHash=AAAAAQAIZXF1dXN0ZWsAAAAAAQ


¬ “Google submits it would be unjust to make the order sought 

because de-indexing entire websites without regard to 

content of the specific URLs would constitute undue 

censorship… 

¬ I do not find this argument persuasive. Google acknowledges 

that it alters search results to avoid generating links to child 

pornography and “hate speech” websites. It recognizes its 

corporate responsibility in this regard, employing 47 full-time 

employees worldwide who, like Mr. Smith, take down specific 

websites, including websites subject to court order. Excluding 

the defendant’s prohibited websites from search results is in 

keeping with Google’s approach to blocking websites subject 

to court order.” 
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¬  “Google argues that the Court should not make an order that 

could affect searches worldwide because it would put Google 

in the impossible situation of being ordered to do something 

that could require it to contravene a law in another 

jurisdiction… 

¬ In the present case, Google is before this Court and does not 

suggest that an order requiring it to block the defendants’ 

websites would offend California law, or indeed the law of any 

state or country from which a search could be conducted. 

Google acknowledges that most countries will likely recognize 

intellectual property rights and view the selling of pirated 

products as a legal wrong.”  
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¬ “Google argues that the order sought is too broad. Google 

submits that if the injunction is granted it should be limited to 

Google.ca, the website designated for Canada, because no 

court should make an order that has a reach that extends 

around the world… 

¬  On the record before me it appears that to be effective, even 

within Canada, Google must block search results on all of its 

websites. Furthermore, the defendants’ sales originate 

primarily in other countries, so the Court’s process cannot be 

protected unless the injunction ensures that searchers from 

any jurisdiction do not find the defendants’ websites.” 
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¬ “Google is an innocent bystander but it is unwittingly facilitating 

the defendants’ ongoing breaches of this Court’s orders. There is 

no other practical way for the defendants’ website sales to be 

stopped. There is no other practical way to remove the 

defendants’ websites from Google’s search results.” 

¬ “The Court must adapt to the reality of e-commerce with its 

potential for abuse by those who would take the property of 

others and sell it through the borderless electronic web of the 

internet. I conclude that an interim injunction should be granted 

compelling Google to block the defendants’ websites from 

Google’s search results worldwide. That order is necessary to 

preserve the Court’s process and to ensure that the defendants 

cannot continue to flout the Court’s orders.”  
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¬ “The scope of remedial jurisdiction and the practice of exercising 

that jurisdiction with restraint was recently considered in the 

comprehensive judgment of Arnold J. in Cartier International AG v. 

British Sky Broadcasting Limited, [2014] EWHC 3354 (Ch.)” 

¬ Canadian law on the authority to issue injunctions has paralleled 

that of England. In my view, Arnold J.’s conclusions with respect to 

the jurisdiction of English courts to grant injunctions are equally 

applicable to the Supreme Court of British Columbia…. 

¬ I acknowledge that the sort of orders I am discussing depend, in 

the final analysis, on the existence of a justiciable issue between 

the parties to the litigation. Where such a justiciable issue exists, 

however, the granting of injunctive relief against third parties as an 

ancillary means of preserving the parties’ rights is a well-

established jurisdiction of the courts.” 

McCarthy Tétrault LLP / mccarthy.ca 

 

16572337 

Equustek Solutions Inc. v. Google,  
2015 BCCA 265  

9 

http://www.bailii.org/ew/cases/EWHC/Ch/2003/3354.html#para92
http://www.bailii.org/ew/cases/EWHC/Ch/2003/3354.html#para92
http://www.canlii.org/en/bc/bcca/doc/2015/2015bcca265/2015bcca265.html?searchUrlHash=AAAAAAAAAAEAFzIwMTQgQkNTQyAxMDYzIChDYW5MSUkpAAAAAQANLzIwMTRiY3NjMTA2MwE&resultIndex=1


¬ “Once it is accepted that a court has in personam jurisdiction over a 

person, the fact that its order may affect activities in other jurisdictions 

is not a bar to it making an order… 

¬  The only comity concern that has been articulated in this case is the 

concern that the order made by the trial judge could interfere with 

freedom of expression in other countries…  

¬ “courts should be very cautious in making orders that might place 

limits on expression in another country… 

¬ In the case before us, there is no realistic assertion that the judge’s 

order will offend the sensibilities of any other nation. It has not been 

suggested that the order prohibiting the defendants from advertising 

wares that violate the intellectual property rights of the plaintiffs 

offends the core values of any nation. The order made against Google 

is a very limited ancillary order designed to ensure that the plaintiffs’ 

core rights are respected.” 
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“I note that the courts of many other jurisdictions have found it 

necessary, in the context of orders against Internet abuses, to 

pronounce orders that have international effects. Several such cases 

are cited in the arguments of FIAPF/IFPI, including APC v. Auchan 

Telecom, 11/60013, Judgment (28 November 2013) (Tribunal de Grand 

Instance de Paris); McKeogh v. Doe (Irish High Court, case no. 

20121254P); Mosley v. Google, 11/07970, Judgment (6 November 

2013) (Tribunal de Grand Instance de Paris); Max Mosley v. Google 

(see “Case Law, Hamburg District Court: Max Mosley v. Google Inc. 

online: Inform’s Blog and ECJ Google Spain SL, Google Inc. v. Agencia 

Española de Protecciób de Datos, Mario Costeja González, C-131/12 

[2014], CURIA.”  
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¬ “The plaintiffs have established, in my view, that an order limited to the 

google.ca search site would not be effective. I am satisfied that there 

was a basis, here, for giving the injunction worldwide effect.” 

¬ “I note concerns expressed by Google concerning the openness of the 

World Wide Web, and the need to avoid unnecessary impediments to 

free speech… 

¬ Google does not suggest that the orders made against the defendants 

were inappropriate, nor do the intervenors suggest that those orders 

constituted an inappropriate intrusion on freedom of speech… 

¬ There is no evidence that the websites in question have ever been 

used for lawful purposes, nor is there any reason to believe that the 

domain names are in any way uniquely suitable for any sort of 

expression other than the marketing of the illegal product.” 
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¬ Under what circumstances may a court order a search engine to 

block search results, having regard to the interest in access to 

information and freedom of expression, and what limits (either 

geographic or temporal) must be imposed on those orders?  

¬ Do Canadian courts have the authority to block search results 

outside of Canada’s borders?  

¬ Under what circumstances, if any, is a litigant entitled to an 

interlocutory injunction against a non-party that is not alleged to 

have done anything wrong? 
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¬ Interveners supporting Google include: AG-

Canada, BCLA, CCLA, EFF, Human Rights 

Watch, Open Media 

¬ Interveners supporting Equustek: AG Ontario, 

IFPI, Music Canada, Canadian Publishers’ 

Council  (and others), FIAPF 

¬ Denied leave include: CIPPIC, eBay, INTA  
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What to watch for………. 

¬ Legal basis for making orders against 

search engines  

¬ control court process 

¬ ancillary orders to preserve rights 

¬ equitable protective jurisdiction 

¬ where just and equitable 

¬ Google is publisher 

¬ aiding or abetting breach of court order  
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What to watch for………. 
¬ Are there freedom of expression and international comity 

concerns?  

¬ Would such orders suppress speech on the Internet? 

¬ Do the website operators, Google, or users have a freedom of 

expression interest in illegal websites? 

¬ Are there global norms that affect concerns about comity? 

¬ Arts. 39 and 41 of WTO TRIPs requiring Contracting Parties to 

protect and provide remedies for trade secret misappropriation. 

¬ The order helps enforce an underlying global in personam order 

for trade secrets, conspiracy, and breaches of contract. 
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What to watch for………. 

¬ Can the injunction be ordered against all search 

engines (.ca, .com, .fr, etc.)? 

¬ What factors should a court consider in granting 

a de-indexing order – EU factors? 

¬ whether the relief is reasonably necessary  

¬ reasonably effective 

¬ proportionate 

¬ whether territorial limitations are justified, and  

¬ the likelihood of freedom of expression 

impacts on lawful users of the Internet 
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Context  

¬ EU orders against “innocent” third parties: 

¬ EU Article 8(3) –numerous blocking orders 

¬ UK equitable jurisdiction Cartier International AG & Ors 

v British Sky Broadcasting Ltd [2016] EWCA Civ 658 

(06 July 2016)  

¬ PJS v. News Group Newspapers [2016] UKSC 26 

(Court stating search engines should deindex foreign 

websites to enforce a privacy injunction) 

¬ APC et al v Auchan Telecom;  et al, 11/60013, 

Judgment of November 28, 2013 (Tribunal de Grand 

Instance de Paris), APC v. Orange SA (Paris C.A.), 

Decision of March 16, 2016 

¬ Mosley v. Google (Fr) and (Germany) 

¬ Google Spain v González 
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Context  

U.S orders against “innocent” third parties: 

¬ Deindexing orders against search engine and injunctions 

against other OSPs such as social media sites and domain 

name registrars: Hermes v. Doe, (SDNY April 30, 2012); 

Chanel Inc. v. Does (D. Nev., Nov. 14, 2011);  ABS-CBN 

Corporation v Ashby, Case (Dist. Or. Aug. 8, 2014); 

Richemont International SA v Chen, Case  (SDNY Jan. 4, 

2013) 

¬ Hassell v. Bird, 247 Cal. App. 4th 1336 (Injunction against 

Yelp) 

¬ Arista Records LLC v. Tkach, 122 F.Supp.3d 32 at 33-38 

(SDNY 2015) (Cloudfare bound by TRO by acting in concert). 

¬ U.S. courts grant worldwide injunctions to protect trade 

secrets, to enforce trade secret covenants; also Defend 

Trade Secrets Act 2016 (Injunctions available to prevent 

foreign acts of misappropriation) 
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